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In this defence the same defined terms are used as contained in the statement of claim 

dated 24 November 2017 (the statement of claim) unless otherwise indicated. To the 

statement of claim the defendant (VicForests) says by way of defence: 

 
 
Parties 

1. It admits paragraph 1. 

2. As to paragraph 2 it: 

(a) admits subparagraph (a); 

(b) admits subparagraph (b); 
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(c) admits subparagraph (c); 

(d) admits subparagraph (d); 

(e) admits subparagraph (e); 

(f) admits subparagraph (f); 

(g) admits subparagraph (g); 

(h) save that it says that the reference to “forest management zone scheme” 

should be “forest management zoning (FMZ) scheme” it otherwise 

admits subparagraph (h). 

3. It admits paragraph 3. 

Standing 

4. It does not admit the allegations in paragraph 4. 

5. It does not admit the allegations in paragraph 5. 

The FMP 

6. It admits paragraph 6. 

7. It admits paragraph 7 and says further that: 

(a) the Management Standards and Procedures: 

(i) are incorporated into the Code; 

(ii) are informed by relevant policy documents including policies 

relating to specific forest values such as threatened species, 

guidelines and strategies within forest management plans made 

under the Forests Act 1958 (Vic) and Action Statements made 

under the Flora and Fauna Guarantee Act 1988 (Vic); 
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(iii) replace any directions relating to timber harvesting operations 

contained within forest management plans and Action 

Statements; 

(b) by reason of the foregoing it is the Code and the Management 

Standards and Procedures, and not the FMP, that contain mandatory 

operational instructions for timber harvesting operations in Victoria’s 

State forests; and 

(c) timber harvesting operations are excluded from SPZs pursuant to 

section 2.1.1 of the Code. 

8. It admits paragraph 8. 

9. As to paragraph 9 it: 

(a) admits subparagraph (a); 

(b) admits subparagraph (b); 

(c) says that the reference to page 24 of the FMP should be a reference to 

page 14 of the FMP and otherwise admits subparagraph (c); 

(d) says that the 60% minimum strategy is described in the FMP as a 

“conservation guideline” and otherwise admits subparagraph (d); 

(e) admits subparagraph (e); 

(f) admits subparagraph (f); and 

(g) otherwise refers to and repeats paragraph 7 above. 

10. As to paragraph 10 it: 

(a) refers to and repeats paragraph 7 above; and 
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(b) otherwise admits paragraph 10. 

The Code 

11. It admits paragraph 11. 

12. It admits paragraph 12. 

13. As to paragraph 13 it: 

(a) it admits subparagraph (a) and says further that compliance with the 

Code is also monitored by other authorised officers appointed by the 

Secretary pursuant to the CFL Act; 

(b) admits subparagraph (b); 

(c) admits subparagraph (c); and 

(d) admits subparagraph (d). 

14. As to paragraph 14 it: 

(a) admits subparagraph (a); 

(b) admits subparagraph (b); 

(c) says that the Management Standards and Procedures define “old 

growth” to mean forest which contains significant amounts of its oldest 

growth stage - usually senescent trees - in the upper stratum and has 

been subject to any disturbance, the effect of which is now negligible. 

For a stand to qualify as old-growth, the regrowth growth stage, if 

present, must be sparse (less than 10% of the total crown cover of the 

stand). Negligibly disturbed forest is that in which disturbance is known 

to have occurred, but the disturbance is unlikely to have altered the 

structure (growth stage and crown cover) or the usual species 
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composition which characterises a given vegetation class; or, if the 

alteration did occur in the past, it is no longer measurable”;  

(d) says further that the Management Standards and Procedures provide 

that: 

(i) where there is a conflict between the Code and the Management 

Standards and Procedures, the Code shall prevail (section 

1.2.1.3); and 

(ii) notwithstanding clause 1.2.1.3, operations that comply with the 

Management Standards and Procedures are deemed to comply 

with the Code (section 1.3.1.1); and 

(e)  otherwise denies each allegation in paragraph 14. 

15. It admits paragraph 15. 

16. As to paragraph 16 it: 

(a) admits subparagraph (a); 

(b) admits subparagraph (b); 

(c) says that in establishing and maintaining a FMZ scheme, the Planning 

Standards that apply to SPZ and SMZ establishment and amendment 

should be adhered to; and 

(d) otherwise denies each allegation in paragraph 16. 

17. It admits paragraph 17. 

17A. The Code, the Management Procedures and the Planning Standards are part of 

a legislative scheme made under the CFL Act that is directed at the fulfilment of 

multiple purposes, including to provide direction to timber harvesting 

managers, harvesting entities and operators to deliver sound environmental 
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performance when planning for and conducting commercial timber harvesting 

operations in a way that: 

(a) permits an economically viable, internationally competitive, sustainable 

timber industry; 

(b) is compatible with the conservation of the wide range of environmental, 

social and cultural values associated with forests; 

(c) provides for the ecologically sustainable management of native forests 

proposed for cyclical timber harvesting operations; and   

(d) enhances public confidence in the management of timber production in 

Victoria's forests and plantations;   

17B. Accordingly, the correct construction of the provisions of the Code must 

depend on the words used rather than a purposive approach that assumes the 

Code is directed towards conservation objectives only. 

Secretary’s obligations under the Forests Act 

18. It does not plead to paragraph 18 as it contains no allegations of fact or law 

against it. 

19. It does not plead to paragraph 19 as it contains no allegations of fact or law 

against it. 

Secretary’s obligations under the CFL Act 

20. It does not plead to paragraph 20 as it contains no allegations of fact or law 

against it. 

VicForests’ obligation to comply with the Code 

21. It admits paragraph 21. 
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Secretary’s failure to comply with statutory obligations 

22. As to paragraph 22 it: 

(a) refers to and repeats paragraphs 7, 9(d), 17A and 17B above; and 

(b) otherwise does not admit the allegations in paragraph 22. 

23. As to paragraph 23 it: 

(a) refers to and repeats paragraphs 17A and 17B above; and 

(b) otherwise does not admit the allegations in paragraph 23. 

24. As to paragraph 24 it: 

(a) says that paragraph 24 does not contain any allegations of fact or law 

against it; and 

(b) otherwise denies each allegation in paragraph 24. 

Coupe 26 and other coupes in the East Gippsland Forest Management Area 

25–27. The statement of claim does not contain paragraphs numbered 25–27. 

28. It admits paragraph 28. 

29. As to paragraph 29 it: 

(a) says that coupe 26 contains: 

(i) 0.2 hectares of modelled old growth (damp forest EVC); and 

(ii) 3.7 hectares of modelled old growth (wet forest EVC); 

(b) says further that all modelled old growth was excluded from the 

planned forest harvest area for coupe 26; and 
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(c) otherwise denies each allegation in paragraph 29. 

30. As to paragraph 30 it: 

(a) refers to and repeats paragraphs 17A and 17B above; 

(b) says that: 

(i) when VicForests is contemplating decisions that will affect the 

environment, the precautionary principle requires it to: 

(A) carefully evaluate management options to wherever 

practical avoid serious or irreversible damage to the 

environment; and 

(B) properly assess the risk-weighted consequences of 

various options;  

(ii) any timber harvesting operations in coupe 26 or any other 

coupe identified in the statement of claim will comply with the 

Management Standards and Procedures; 

(iii) by reason of the foregoing, the timber harvesting operations 

referred to in (ii) above will be deemed to comply with the 

Code, and thus clause 2.2.2.2 of the Code; 

(iv) further, the timber harvesting operations referred to in (ii) 

above: 

(A) do not pose a threat of serious or irreversible damage to 

the environment; and 

(B) therefore will not constitute a breach of the 

precautionary principle; and 

(c) otherwise denies each allegation in paragraph 30. 
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31. As to paragraph 31 it: 

(a) refers to and repeats paragraph 30 above;  

(b) says that the planning for timber harvesting operations in any of the 

other coupes is not sufficiently advanced to enable an assessment as to 

whether the timber harvesting operations will pose a threat of serious or 

irreversible damage to the environment; and 

(c) otherwise denies each allegation in paragraph 31. 

32. As to paragraph 32 it: 

(a) refers to and repeats paragraphs 30–31 above; and 

(b) otherwise denies each allegation in paragraph 32. 

33. It admits paragraph 33. 

34. As to paragraph 34 it: 

(a) refers to and repeats paragraph 30–31 above; and 

(b) otherwise denies each allegation in paragraph 34. 

35. As to paragraph 35 it: 

(a) refers to and repeats paragraph 30–31 above; and 

(b) otherwise denies each allegation in paragraph 35. 

36. It admits paragraph 36. 

Other coupes 

37. As to paragraph 37 it: 
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(a) admits that the coupes identified in paragraph 37 are on the Timber 

Release Plan and are located in the East Gippsland Forest Management 

Area; and 

(b) otherwise denies each allegation in paragraph 37.  

38. By reason of the foregoing it denies the plaintiff is entitled to the relief claimed 

or to any relief against VicForests at all. 
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