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IN THE SUPREME COURT OF VICTORIA  

AT MELBOURNE 

COMMON LAW DIVISION 

VALUATION, COMPENSATION AND PLANNING LIST 

S CI 2017 04392 

BETWEEN 

 

FAUNA AND FLORA RESEARCH COLLECTIVE INC 

Plaintiff 

and 

 

THE SECRETARY OF TO THE DEPARTMENT OF 

ENVIRONMENT, LAND, WATER AND PLANNING and 

another 

Defendants 

 

 

FIRST DEFENDANT’S AMENDED DEFENCE 
 (filed pursuant to the directions of the Honourable Justice Keogh made 5 July 2018) 

 

Date of Document: 17 January 2018 31 July 2018 

Filed on behalf of: The First Defendant 

Victorian Government Solicitor  

Level 25, 121 Exhibition Street 

Melbourne VIC 3000 

Solicitor’s Code: 7977 

Telephone:  03 8684 0431 

Facsimile: 03 8684 0449  

Email: annette.jones@vgso.vic.gov.au  

Ref:  1747823 

 

 

 

In answer to the Plaintiff’s Amended Statement of Claim dated 20 March 2018 24 November 2017, 

the First Defendant says as follows:  

 

The First Defendant adopts the definitions used in the Plaintiff’s Amended Statement of Claim. 

 

Parties 

 

1. As to paragraph 1, it admits that paragraph. 

2. As to paragraph 2: 

a. It denies subparagraph (a) and says that the Secretary in its corporate capacity is not 

the Secretary to the Department; 

b. It denies subparagraph (b) and says that the Secretary in its corporate capacity is not 

the Department Head of the Department; 

c. It admits subparagraph (c); 

d. It says that it is not a ‘public authority’ for the purposes of ss 66 and 67 of the CFL 

Act and otherwise denies subparagraph (d); 

e. It admits subparagraph (e) but will refer to the full terms and effect of s 18(a) of the 

Forests Act at the trial; 
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f. It denies subparagraph (f) and says that there is no office of Senior Forester; 

g. It denies subparagraph (g) and says that the Secretary’s obligations are those 

relevantly set out in s 22(1)(a) of the Forests Act.; 

h. It denies subparagraph (h) and refers to and repeats subparagraph 2(g) of this 

Amended Defence. 

3. It does not plead to paragraph 3 as no allegations are made therein against it. 

Standing  

4. As to paragraph 4: 

a. It admits subparagraph (a); 

b. It admits subparagraph (b);  

c. It does not know and cannot admit subparagraph (c); 

d. It admits subparagraph (d); 

e. It admits subparagraph (e); 

f. It does not know and cannot admit subparagraph (f). 

5. As to paragraph 5, it admits that paragraph. 

The FMP 

6. As to paragraph 6, it admits that paragraph but says further that the FMP was amended in 

1997. 

 Particulars 

A copy of the 1997 amendment is in the possession of the 

Secretary’s solicitor and may be inspected by prior 

appointment. 

7. As to paragraph 7: 

a. It admits subparagraph (a); 

b. It admits subparagraph (b) and says further that: 

i. Since its inception, the FMP has provided for a forest management zoning 

scheme (the East Gippsland FMZS) by designating areas as SPZ, SMZ or 

General Management Zone (GMZ) to meet forest management and 

conservation objectives. 

Particulars 

The FMP provides that those zones set priorities and specify 

permitted activities for different parts of the forest (p 7). 

ii. The East Gippsland FMZS is represented within the spatial dataset FMZ100; 
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iii. The spatial dataset FMZ100 also contains a representation of the approximate 

locations and extent of conservation parks and reserves in the East Gippsland 

Forest Management Area (East Gippsland FMA); 

Particulars 

A copy of spatial dataset FMZ100 is in the possession of the 

Secretary’s solicitor and may be inspected by prior 

appointment. 

A simplified version of spatial dataset FMZ100, which does 

not include conservation parks and reserves, is contained 

within spatial dataset FMZ100_v_zone and is publicly 

available from the website 

https://www.data.vic.gov.au/data/dataset/forest-management-

zones-simplified-view. 

c. It admits subparagraph (c).; and 

d. As to subparagraph (d): 

i. It admits that there is a section of the FMP that contains ‘conservation 

guidelines’, but will refer to the full terms and effect of the FMP, as first in 

effect and as amended in 1997, at the trial; 

ii. It says further that these are guidelines and not mandatory requirements; and 

iii. It otherwise denies subparagraph (d). 

8. As to paragraph 8, it: 

a. It Ssays that State Forest in Victoria is divided into 15 geographical units known as 

forest management areas (FMAs), for the purposes of planning and management; 

b. It Ssays that the East Gippsland FMA coincides with the boundaries of the FMP and 

with the boundaries of the relevant regional forest agreement; 

c. It Ssays that the locations and extent of the East Gippsland FMA is represented by 

the spatial dataset FMA25;  

Particulars 

The spatial dataset FMA25 is publicly available from the 

website https://www.data.vic.gov.au/data/dataset/forest-

management-areas. 

d. It Rrefers to and repeats paragraph 8A below of this Amended Defence; and 

e. It Ootherwise denies that paragraph. 

8A. It says further that, in terms of where in the East Gippsland FMA there might be old-growth 

forest, Damp Forest EVC or Wet Forest EVC: 

https://www.data.vic.gov.au/data/dataset/forest-management-zones-simplified
https://www.data.vic.gov.au/data/dataset/forest-management-zones-simplified
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a. In 1994, the Department of Conservation and Natural Resources, the predecessor of 

the Department, published A study of the Old-growth forests of East Gippsland (also 

known as the Woodgate Study); 

b. Information gathered in the Woodgate Study was first entered into a geographic 

information system and then analysed to assess, rank, classify and describe forests 

according to various characteristics, including EVCs (as then defined); 

c. This analysis was then used to map the approximate locations and extent of old-

growth forest within the East Gippsland FMA, which at that time was represented by 

the spatial dataset OG100; 

d. The Department (and/or its predecessor) mapped the approximate locations and 

extent of old-growth forest in the East Gippsland FMA in 2003, 2005, 2007, and 

2009 and 2010; 

e. Mapping by the Department (and/or its predecessor) of the approximate locations 

and extent of old-growth forest is the result of modelling; 

f. Mapping by the Department (and/or its predecessor) of the approximate locations 

and extent of any particular EVC is the result of modelling; 

g. A comprehensive field assessment for the entirety of the East Gippsland FMA of the 

actual locations and extent of old-growth forest: 

i. Is not feasible, by the use of reasonable financial and other resources; 

ii. Would in any event be of limited utility, given that it would be at a particular 

point in time, in circumstances where the forest is dynamic (including as to 

what trees might be considered senescing), and can change dramatically and 

very quickly (for example, when there are fires); 

h. The most recent spatial dataset which represents the approximate locations and 

extent of modelled old-growth forests in the East Gippsland FMA is the spatial 

dataset MOG2009; 

Particulars 

The spatial dataset MOG2009 is publicly available from the 

website https://www.data.vic.gov.au/data/dataset/modelled-

old-growth-boundaires. 

A spatial dataset 2010OGupdate was in use for a limited time, 

a copy of which is in the possession of the Secretary’s solicitor 

and may be inspected by prior appointment. 

i. The spatial dataset MOG2009 operates at the scale of 1:100,000 and the boundaries 

and extent of the mapped features are not definitive at scales larger than 1:100,000; 

https://www.data.vic.gov.au/data/dataset/modelled-old-growth-boundaires
https://www.data.vic.gov.au/data/dataset/modelled-old-growth-boundaires
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j. The most recent spatial dataset which represents the approximate locations and 

extent of modelled EVCs (as now defined) in the East Gippsland FMA is the spatial 

dataset NV2005_EVCBCS; 

Particulars 

The spatial dataset NV2005_EVCBCS is publicly available 

from the website 

https://www.data.vic.gov.au/data/dataset/bioregional-

conservation-status-endangered-native-vegetation-

evcbcs_2005. 

A spatial dataset march28_evc_final was in use for a limited 

time, a copy of which is in the possession of the Secretary’s 

solicitor and may be inspected by prior appointment. 

k. The spatial dataset NV2005_EVCBCS operates at the scale of 1:100,000 and the 

boundaries and extent of the mapped features are not definitive at scales larger than 

1:100,000.  

9. As to paragraph 9: 

a. It admits subparagraph (a); 

b. It admits subparagraph (b); 

c. It admits subparagraph (c); 

d. It admits subparagraph (d), but will refer to the full terms and effect of the FMP, as 

first in effect and as amended in 1997, at the trial, and says further as follows that: 

i.  It refers to and repeats paragraph 7(d) of this Amended Defence;  

i.ii. What the Plaintiff has defined as Tthe ‘60% minimum strategy’ is a 

Guideline; 

ii.iii. Under the FMP, Guidelines provide a systematic basis for management 

decisions and a framework for reviewing these as more information 

becomes available (p 7); 

iii.iv. The ‘60% minimum strategy’ is in the nature of a guideline, and is not a 

mandatory requirement; 

v.  Further, the ‘60% minimum strategy’ makes no reference to any particular 

point in time by reference to which the 60% figure is to be considered; 

iv.vi. Further and in any event, the ‘60% minimum strategy’ is not enforceable at 

the suit of the Plaintiff (or anyone else); 

e. It admits subparagraph (e) but will refer to the full terms and effect of the FMP, as 

first in effect and as amended in 1997, at the trial; 

https://www.data.vic.gov.au/data/dataset/bioregional-conservation-status-endangered-native-vegetation-evcbcs_2005
https://www.data.vic.gov.au/data/dataset/bioregional-conservation-status-endangered-native-vegetation-evcbcs_2005
https://www.data.vic.gov.au/data/dataset/bioregional-conservation-status-endangered-native-vegetation-evcbcs_2005
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f. It admits subparagraph (f) but will refer to the full terms and effect of the FMP, as 

first in effect and as amended in 1997, at the trial. 

9A.  It says further that: 

a. As at 1995, 60% of the old-growth forest area for the Damp Forest and Wet Forest 

EVCs, as modelled, was protected in SPZ and/or conservation parks and reserves; 

Particulars 

The Secretary relies upon Appendix I to the FMP (as made in 

1995), a copy of which is in the possession of the Secretary’s 

solicitor and may be inspected by prior appointment. 

b. The 1997 amendment to the FMP provided a revised assessment of old-growth forest 

proportions of each EVC (as then defined) within conservation reserves, SPZ and 

other forest management zones, including a revised assessment of the protection 

afforded to each relevant EVC as a percentage of the old-growth forest existing at 

that time; 

c. As at 1997, 63% of the old-growth forest for the Damp Forest and Wet Forest EVCs, 

as modelled, was protected in SPZ and/or conservation parks and reserves. 

Particulars 

The Secretary relies upon Table 3 appended to the 1997 

amendment to the FMP, a copy of which is in the possession of 

the Secretary’s solicitor and may be inspected by prior 

appointment. 

10. As to paragraph 10, it refers to paragraph 2(f) of this Amended Defence.  Under cover of the 

non-existence of the office, it admits that the FMP provides as alleged, but will refer to the 

full terms and effect of the FMP, as first in effect and as amended in 1997, at the trial. 

The Code 

11. As to paragraph 11, it admits that paragraph. 

12. As to paragraph 12, it admits that paragraph. 

13. As to paragraph 13, it admits that paragraph, but will refer to the full terms and effect of the 

Code at the trial. 

14. As to paragraph 14, it admits that paragraph, but will refer to the full terms and effect of the 

Management Standards and Procedures at the trial. 

15. As to paragraph 15, it admits that paragraph, but will refer to the full terms and effect of the 

Planning Standards at the trial. 
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16. As to paragraph 16: 

a. It denies subparagraph (a) and says that the Planning Standards provide that fixed 

zoning requirements are the responsibility of the Department to represent spatially in 

the corporate FMZ scheme (p 10); 

b. It denies subparagraph (b) and says that the Planning Standards provide that 

detection based zoning requirements are the responsibility of the Department to 

represent spatially in the corporate FMZ scheme, however, where evidence of a 

detection based value is found in the field and it is not already included in the FMZ 

scheme, application must be made by the managing authority to the Secretary or 

delegate prior to commencement of the timber harvesting to amend the FMZ scheme 

(p 10); 

c. It denies subparagraph (c) and says that the Planning Standards provide that, in 

establishing and maintaining a FMZ scheme, the planning standards in that 

document that apply to SPZ and SMZ establishment and amendment should be 

adhered to (p 11).; and 

d. As to subparagraph (d): 

i.  It says clause 2.1.1.3 does not constitute a mandatory or enforceable 

obligation on the Secretary, either to amend the FMZ scheme, or to amend at 

a particular time, or to amend to achieve a particular outcome; 

ii. It refers to and repeats paragraph 7(d) of this Amended Defence; and 

iii. It otherwise denies subparagraph (d). 

17. As to paragraph 17, it:  

a. Admits that the quoted words in that paragraph appear in the Planning Standards; 

b. Says that the words ‘present in 1995’ occur in the Planning Standards as the result of 

a drafting error; 

c. Says that what the Plaintiff has defined as the ‘4.6.4.4 requirement’ does not impose 

a mandatory requirement; 

d. Further or alternatively, says that it does not impose a mandatory requirement on the 

Secretary; and 

e. Otherwise denies that paragraph. 

Secretary’s obligations under the Forests Act 

18. As to paragraph 18, it admits that paragraph but will refer to the full terms and effect of the 

Forests Act at the trial. 
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19. As to paragraph 19, it denies that paragraph and says that, in any event, it has caused the 

FMP to be put into operation. 

19A. As to paragraph 19A, it denies that paragraph. 

Secretary’s obligations under the CFL Act 

20. As to paragraph 20, it denies that paragraph and refers to and repeats paragraph 2(d) of this 

Amended Defence. 

VicForests’ obligation to comply with the Code 

21. It does not plead to paragraph 21 as no allegations are made therein against it. 

Secretary’s alleged failure to comply with statutory obligations 

22. As to paragraph 22, it denies that paragraph and says as follows: 

a. It refers to and repeats subparagraph 9(d) and paragraph 9A of this Amended 

Defence; 

b. It says that, in the East Gippsland FMA in 2011 and since then, the area of old-

growth forest in the Damp Forest and Wet Forest EVCs, as modelled, protected in 

SPZ and/or conservation reserves, was and has been less than 60% of the extent of 

old-growth forest in the Damp Forest and Wet Forest EVCs, as modelled, as set out 

in Appendix I to the FMP (as made in 1995); 

a.c. What the Plaintiff has defined as Tthe ‘60% minimum strategy’ is concerned with 

whether at least 60% of old-growth forest in each EVC at the time of assessment is 

protected in SPZ and/or conservation reserves, and does not require that at least 60% 

of old-growth forest in each EVC as may have been present in 1995 be so protected; 

and 

b.d. In the East Gippsland FMA, at least 60% of the old-growth forest for the Damp 

Forest and Wet Forest EVCs, as modelled, is and has been protected in SPZ and/or 

conservation parks and reserves.; and 

e. It otherwise denies that paragraph. 

22AA. It says further that, if the ‘60% minimum strategy’ requires the protection of 60% of old-

growth forest in each EVC as present in 1995 (which is denied), then complying with it the 

60% minimum strategy is impossible, and has been impossible since prior to the Code 

coming into effect. 

22A. As to paragraph 22A: 

a. It refers to and repeats subparagraphs 22(b)-(d) of this Amended Defence; 

b. It otherwise denies that paragraph. 
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22B. As to paragraph 22B: 

a.  It admits that there has not been a ‘Senior Forester’ appointed in relation to the East 

Gippsland FMA since approximately 2005; 

b. It refers to and repeats subparagraph 2(f) and paragraph 19A of this Amended 

Defence; and 

c. It otherwise denies that paragraph. 

23. As to paragraph 23, it: 

a. It Rrefers to and repeats paragraphs 17, 22, 22AA and 22A of this Amended 

Defence; and 

b. It Ootherwise denies that paragraph. 

24. As to paragraph 24, it: 

a. It Rrefers to and repeats paragraphs 20, and 22-, 22AA, 22A, 22B and 23 of this 

Amended Defence; and 

b. It Ootherwise denies that paragraph.  

[There are no paragraphs 25-27 in the Statement of Claim or this Defence] 

Coupe 26 and other coupes in the East Gippsland Forest Management Area 

28. 25. It does not plead to paragraph 28 25 as no allegations are made therein against it. 

29. 26. As to paragraph 29 26, it says that the coupe contains some modelled old-growth forest in 

the Damp Forest EVC and/or in the Wet Forest EVC, and otherwise denies that paragraph. 

30. 27. It does not plead to paragraph 30 27 as no allegations are made therein against it. 

31. 28. It does not plead to paragraph 31 28 as no allegations are made therein against it. 

32. 29. As to paragraph 32 29, it denies that paragraph insofar as allegations are there made against 

it. 

33. 30. It does not plead to paragraph 33 30 as no allegations are made therein against it. 

34. 31. It does not plead to paragraph 34 31 as no allegations are made therein against it. 

35. 32. It does not plead to paragraph 35 32 as no allegations are made therein against it. 

36. 33. As to paragraph 36 33, it denies that paragraph. 

Other coupes 

37. 34. As to paragraph 37 34, it says that coupe 26 and each of the 33 coupes referred to in 

subparagraphs (a) to (gg) contain some modelled old-growth forest in the Damp Forest EVC 

and/or in the Wet Forest EVC, but does not admit that any of those coupes actually contain 

such old-growth forest. 
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Relief 

38. 35. Insofar as relief is claimed against it, by reason of the foregoing the Secretary denies that the 

Plaintiff is entitled to the relief claimed or to any relief. 

DATED  17 January 2018 31 July 2018 

 

L. DE FERRARI 

A.F. SOLOMON-BRIDGE 

 

 

........................................................ 

for Marlo Baragwanath 

Victorian Government Solicitor 

Solicitor for the First Defendant 

 


