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Introduction 

1. These submissions are made in response to those the amended outline of submissions 

filed on behalf of the First Defendant (Secretary) on 4 September 26 October 2020 

(SS) and the outline of submissions filed on behalf of the Second Defendant 

(VicForests) on 9 September 2020 (VS).  They relate in relation to the new evidence 

which the Secretary has been granted leave to re-open its case to tender, being the 

Affidavit of Christine Michelle Ferguson sworn 27 July 2020 (Ferguson Affidavit) and 

the Affidavit of Eleanor Letitia Morrison sworn 24 April 2020 (Morrison Affidavit), 

as well as the Expert Report of Dr Peter Woodgate dated 8 October 2020 (Woodgate 

Report).1 

                                                      
 
1  Exhibit PWW-3 to the Affidavit of Dr Peter Woodgate affirmed 12 October 2020.  
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2. On the basis of the new evidence, the Secretary contends that the proceeding is now 

“futile or academic”, both as against it and as against VicForests: SS [5], [15].  The 

contention is advanced on two bases: first, because the newly introduced Old Growth 

Protection Policy “establishes greater protection for old growth forest than [the 

Plaintiff] could ever have hoped to have achieved”: SS [18]; and secondly, because old 

growth forest as modelled was substantially destroyed in almost all the coupes the 

subject of the proceeding by the 2019-20 Victorian bushfires: SS [31]. 

3. VicForests supports the Secretary’s contention that the proceeding is inutile and says, 

further, that the new evidence shows the precautionary principle is not “engaged” and 

in any event is being complied with in the circumstances of the case:  VS [3].  

VicForests has filed one affidavit, that of James Murdoch Gunn affirmed 17 July 2020 

(Gunn Affidavit). 

4. The Plaintiff’s position is as follows:  

(a) first, neither the Old Growth Protection Policy nor the 2019-20 Victorian 

bushfires renders the proceeding futile or academic as there remains a real 

controversy between the parties to be determined by the Court — namely, the 

Secretary’s past and present compliance with statutory obligations arising under 

s 22(1)(a) of the Forests Act 1958 (Vic) and s 67 of the Conservation, Forest 

and Lands Act 1987 (Vic); and  

(b) secondly, the new evidence does not alter the position in relation to the 

precautionary principle. 

5. In support of that position, the Plaintiff has filed (and will seek to rely upon) the 

following material: 

(a) the Third Affidavit of Andrew Stephen Lincoln affirmed 14 August 2020 

(Third Lincoln Affidavit); 

(b) the Expert Report of Stephen Mueck filed 24 August 2020 (Mueck Report);  

(c) the Expert Report of Stephen Mueck in reply filed 21 October 2020 (Second 

Mueck Report); and  
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(d) the Expert Report of Sally Mitchell filed 24 August 2020 (Mitchell Report). 

Utility of relief against the Secretary 

6. The Plaintiff’s case, put shortly, is that the Secretary has failed, and continues to fail, to 

comply with its obligations under s 22(1)(a) of the Forests Act and s 67 of the 

Conservation, Forest and Lands Act by maintaining or amending the FMZ Scheme in 

a manner contrary to, or failing to maintain the FMZ Scheme in a manner consistent 

with, what the Plaintiff contends are requirements to protect in SPZ or conservation 

reserves at least 60% of the total areas of old growth forest in the Damp Forest EVC 

and the Wet Forest EVC in the EG FMA as assessed in 1995 (60% requirements). 

7. It seeks declarations to that effect and injunctions requiring the Secretary to impose or 

cause to be imposed SPZ over all areas modelled as old growth forest in the Damp 

Forest EVC in the EG FMA, and sufficient areas modelled as old growth forest in the 

Wet Forest EVC in the EG FMA to comply with the 60% requirements, in addition to 

such areas as are already the subject of conservation reserves of SPZ.2 

8. That the Court has discretionary power to issue both declarations (including so-called 

“bare” declarations)3 and injunctions (including final mandatory injunctions)4 is 

beyond doubt.  So too are the facts that the discretion to grant such relief is “very 

wide”;5 and that the matters that may lead at least declaratory relief to be refused in the 

exercise of the Court’s discretion include that the question posed by the proceeding is 

“purely hypothetical” and, relatedly,6 that relief would “produce no foreseeable 

                                                      
 
2  Plaintiff’s proposed amended form of orders in lieu of ASOC prayer for relief dated 21 February 2019. 
3  Supreme Court Act 1986 (Vic) s 36; Supreme Court (General Civil Procedure) Rules 2015 (Vic) r 23.05; 

XX v VW [2014] VSC 564 at [45] (McDonald J); Haigh v Ryan [2020] VSC 102 at [17] (Cavanough J); 
Ainsworth v Criminal Justice Commission (1992) 175 CLR 564 at 581 (Mason CJ, Dawson, Toohey and 
Gaudron JJ) in respect of the Court’s inherent power to give declaratory relief. 

4  Supreme Court Act 1986 (Vic) s 37; Supreme Court (General Civil Procedure) Rules 2015 (Vic) r 38.01; 
Bradto Pty Ltd v Victoria (2006) 15 VR 65 at [33]-[35] (the Court). 

5  In respect of declarations: see, eg, Ambridge Investments Pty Ltd (in liq) v Baker [2010] VSC 59 at [63] 
(Vickery J); Reardon v Hall and Wilcox (2016) 50 VR 117 at [10] (McDonald J).  In respect of 
injunctions: see, eg, Bradto Pty Ltd v Victoria (2006) 15 VR 65 at [34] (the Court); Rowson v Department 
of Justice and Community Safety [2020] VSC 236 at [101] (Ginnane J). 

6  See Edwards v Santos Ltd (2011) 242 CLR 421 at [36] (Heydon J, with whom French CJ, Gummow, 
Crennan, Kiefel and Bell JJ relevantly agreed), noting that the various issues “cannot be wholly 
disentangled”. 
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consequences for the parties”.7  The Plaintiff observes that these matters are not 

normally mentioned in the context of the discretion to refuse injunctive relief, where 

the factors include delay, the offer of an undertaking, the impossibility of obeying the 

injunction and the like.8  The Secretary skirts the issue by simply saying there is no 

“occasion” or “basis” for the injunction: SS [22], [33.1].  However, the Secretary needs 

to establish that the principles it invokes relevantly apply to proceedings where 

injunctive relief is sought.   

9. In any event, for the reasons that follow, the Secretary’s new evidence does not render 

the Plaintiff’s proceeding “moot”, “futile” or “academic”, or the relief sought “inutile”: 

cf SS [5], [7], [15], [21], [33.1].  

The Old Growth Protection Policy 

10. Contrary to the Secretary’s submission, the Old-Growth Protection Policy has not 

“achieved FFRC’s objectives” or “establishe[d] greater protection for old-growth forest 

than FFRC could ever have hoped to have achieved in these proceedings”: cf SS [18]. 

11. The first reason given by the Secretary in support of that conclusion — that the Old-

Growth Protection Policy has the effect that all old-growth forest harvesting is 

prevented, regardless of whether there is at any point in time in existence more than 

60% of the modelled old-growth in the relevant EVC as compared with the modelled 

extent as at 1995 — carries no weight in circumstances where it is accepted by the 

                                                      
 
7  Ainsworth v Criminal Justice Commission (1992) 175 CLR 564 at 581 (Mason CJ, Dawson, Toohey and 

Gaudron JJ). See also Aussie Airlines Pty Ltd v Australian Airlines Ltd (1996) 68 FCR 406 at 414 
(Lockhart J, with whom Spender and Cooper JJ agreed), applied in Edwards v Santos Ltd (2011) 242 
CLR 421 at [38] (Heydon J, with whom French CJ, Gummow, Crennan, Kiefel and Bell JJ relevantly 
agreed). To the extent the Secretary suggests such matters go to the Court’s power, rather than discretion, 
to grant declaratory relief (SS [7], [25], [33]), the issue remains unresolved but the better view is that 
they do not, at least outside federal jurisdiction, which is what Gaudron J was concerned with in the 
passage from Truth About Motorways Pty Ltd v Macquarie Infrastructure Investment Management Ltd 
(2000) 200 CLR 591 quoted at SS [25]:  see, eg, Rozenes v Beljajev [1995] 1 VR 533 at 568-570 (the 
Court); Clark v Framlingham Aboriginal Trust [2014] VSC 367 at [185]-[188] (Robson J); XX v VW 
[2014] VSC 564 at [47] (McDonald J), cited with approval in Kyiazis v Coelho [2019] VSC 74 at [41] 
(Zammit J); Blue Concept Pty Ltd v Farnan [2015] VSC 125 at [22] (McDonald J); cf J D Heydon, M J 
Leeming and P G Turner, Meagher, Gummow & Lehane’s Equity: Doctrines & Remedies (5th ed, 2015) 
at [19-125], cited at SS n 27.   

8  J D Heydon, M J Leeming and P G Turner, Meagher, Gummow & Lehane’s Equity: Doctrines & 
Remedies (5th ed, 2015) at [21-460]; M Aronson, M Groves and G Weeks, Judicial Review of 
Administrative Action and Government Liability (6th ed, 2017) at [17.30]; Civil Procedure Victoria at 
[I 38.01.45]. 
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Secretary that those levels are not presently in existence: cf SS [18.1].  As the Secretary 

has previously submitted, “[i]t was always admitted by the Secretary that, if FFRC’s 

construction of relevant documents about the 60% protection rules was to be accepted, 

the FMZ Scheme does not protect it.  It can hardly be an issue to be re-opened now, 

given the evidence about the extent to which old-growth forest in the two EVCs has 

been impacted by the 2019/2020 fires.”9 

12. Nor do the second and third reasons given by the Secretary at SS [18.2] and [18.3] carry 

any weight.  As the Secretary itself has repeatedly stressed,10 the Plaintiff’s pleaded 

case is concerned with two particular EVCs in the EG FMA — not all EVCs State-

wide.   The fact the Policy may protect old growth forest beyond that which is the 

subject of the proceedings is irrelevant in circumstances where that protection does not 

result in satisfaction of the 60% requirements. 

13. That leaves the Secretary’s argument that the “the operational prescription provided for 

in the Old-Growth Protection Policy is … a better outcome for FFRC than could have 

been achieved in the proceedings, as it is more apt to preserve actual old-growth in the 

field, rather than protecting areas exclusively by reference to modelled data”: SS [18.4].  

14. That submission cannot be accepted for two related reasons. 

15. The first is that it fails to engage or intersect with the Plaintiff’s legal case against the 

Secretary.  As set out above, that case is that the Secretary is legally obliged to protect 

in SPZ or conservation reserves at least 60% of the total area of old growth forest in 

each of the Wet and Damp Forest EVCs in the EG FMA as assessed in 1995, and that 

the Secretary has failed and continues to fail to comply with those obligations.  To 

provide for an operational prescription, whether by policy direction (as presently) or 

law (as foreshadowed),11 is not to protect such forest in SPZ or conservation reserves.  

That is, to provide for an operational prescription is not to satisfy what the Plaintiff 

claims are the Secretary’s legal obligations.   

                                                      
 
9  First Defendant’s submissions on Plaintiff’s summons filed 28 May 2020 at [27].  See also Mueck Report 

at [16], [21]. 
10  First Defendant’s submissions on Plaintiff’s summons filed 28 May 2020 at [33]. 
11  Morrison Affidavit at [14]; ELM-13.  See also at [9.1]; ELM-5. 
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16. The second reason is that, on the evidence before the Court, the operational prescription 

is in fact less, not more, apt to protect actual old-growth than the relief sought.  That 

follows from the fact that, although the Premier has announced that “logging in 

remaining old growth forests will cease immediately”,12 the Old Growth Forest 

Identification Assessment Tool (Assessment Tool) by which that old growth forest is 

to be identified suffers from a number of critical deficiencies.  The Plaintiff will make 

detailed submissions about those deficiencies at the close of the further hearing, once 

all the evidence is before the Court.  Suffice it for present purposes to identify but four. 

17. First is the fact that the growth stages used in the Assessment Tool differ in material 

ways from those used in Woodgate et al 1994/Jacobs, on which the legal obligations 

and the relief contended for by the Plaintiff are based.  In particular, in the process of 

“simplifying” the seven categories of growth stage defined by Woodgate into three, the 

Assessment Tool “reclassifies” Woodgate’s Early Mature growth stage to the Regrowth 

growth stage (rather than the Mature growth stage) and Woodgate’s Late Mature growth 

stage to the Mature growth stage (rather than the Senescing growth stage).13  One 

significant consequence of the former change (concerning Woodgate et al 1994’s Early 

Mature growth stage) is that “~80-year-old regrowth trees originating from the 1939 

fires … are … classified as a regrowth tree rather than a mature tree”14 without, as Mr 

Mueck opines, “any reasonable justification”15 and in circumstances where at least 

some such trees “should … be structurally classified as Mature rather than regrowth”.16  

Dr Woodgate accepts that the Assessment Tool’s  “guidance” in this regard “adds an 

additional decision making criterion”17 that is not used as a determining factor by 

Woodgate et al 1994 and has “the potential to reduce the area of Old Growth … by 

increasing the proportion of regrowth in the determination of old growth status”.18  He 

considers Mr Mueck’s call for further justification “reasonable”.19  The consequence of 

                                                      
 
12  Morrison Affidavit at [5]; ELM-1. 
13  Mueck Report at [4]-[7].  See also at [15].  See further Second Mueck Report at 3-4. 
14  Assessment Tool at 12.   
15  Mueck Report at [7]. 
16  Mueck Report at [4].  See also at [9]. Dr Woodgate acknowledges that he would need to undertake his 

own field checking in order to a form a view on the current growth stage of 1939 Ash-type forest:  
Woodgate Report at 3. 

17  Woodgate Report at 3. 
18  Woodgate Report at 5. 
19  Woodgate Report at 4. 
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the latter change (concerning the Late Mature growth stage) is to make “it harder to 

classify an area dominated by structurally Late Mature trees from being defined as old 

growth”20 and ultimately to produce “a very different circumscription of old growth to 

that originally mapped by Woodgate”.21  Specifically, the consequence of each change 

is to “result in the overall identification of a lesser area of forests as Old Growth”.22 

18. A second, related deficiency is that the descriptions of the different growth stages 

provided in the Assessment Tool are “relatively poor”23 and again materially differ 

from Woodgate et al 1994/Jacobs.  For example, Woodgate et al 1994 and Jacobs 

describe the growth stages based mainly on crown form.24 This approach is consistent 

with the Management Standards definition of “growth stage” as “a system used to 

describe the life cycle of trees based mainly on crown form — the main ones being 

regeneration, regrowth, mature and senescent”, each of which are also there defined.25  

The Assessment Tool provides minimal descriptions of crown form which exclude 

important descriptive features in Woodgate et al 1994/Jacobs and the Code that 

distinguish each growth stage (for example, shaping branches and apical dominance), 

and contain inconsistencies with both. Moreover, contrary to the Code, the Assessment 

Tool introduces four factors other than crown form to determine growth stage (height 

in meters, stand density, diameter at breast height and tree age)26 and nowhere states 

that crown form is the principal basis for classification.  Each of the four other factors 

is inconsistent in important respects with Woodgate et al 1994/Jacobs, overlaps between 

growth stages to such an extent that it is “basically useless”,27 or has no proper scientific 

basis.  

19. A third deficiency is that the Assessment Tool focuses on the proportion of trees (stems) 

in each growth stage in the upper stratum,28 whereas Woodgate et al 1994 focuses on 

the proportion of crown cover in each growth stage in the upper stratum.29  To the extent 

                                                      
 
20  Mueck Report at [5]. 
21  Mueck Report at [8]. 
22  Mueck Report at [12]. 
23  Mueck Report at [7]. 
24  CB 5.1.21 at 21-23.  See also Woodgate Report at 4, 10. 
25  Management Standards (CB 5.2.30) at 11. 
26  Ibid. 
27  Mueck Report at [3]. 
28  Assessment Tool at 8 (Step 8). 
29  Woodgate (CB 5.1.21) at 59. See also  at 21-23.  
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the two processes differ, they are “likely to produce different results”.30  Consistently 

with Woodgate et al 1994, the definition of old growth forests in the Management 

Standards focuses on the proportion of regrowth crown cover in the upper stratum.31  

The draft Procedure focused on assessing proportions of crown cover in each growth 

stage by measuring and recording diameter at breast height (DBH) to assess basal area, 

and then applied equations to convert basal area to crown cover.32  However, the (final) 

Assessment Tool abandons measuring or recording DBH, basal area proportions or 

crown cover proportions altogether, and instead adopts an assessment of the proportions 

of trees in the upper stratum in each growth stage, taking a minimum sample of 10 

trees.33 Whether these proportions are to be assessed in the upper stratum, consistent 

with Woodgate et al 1994 and the Management Standards and Procedures, is unclear.34  

Further, the Assessment Tool provides no instruction as to how to determine whether a 

tree is in the “upper stratum”.  

20. A fourth deficiency is that, in marked contrast to the imposition of SPZ over modelled 

old growth by the Secretary as sought by the Plaintiff, identification of old growth forest 

using the Assessment Tool is to be undertaken by “VicForests and its contractors”35 — 

that is, by the very persons whose commercial interests point away from the 

identification of old growth forest.  Although it may be accepted that, in response to 

damning criticism of the Secretary’s Department’s approach to timber harvesting 

regulation by an independent review,36 the Secretary created the Office of the 

Conservation Regulator (OCR)37 and that, “until such time as the old growth protection 

policy can be made legally enforceable”,38 the OCR has “a role” in monitoring and 

reporting on VicForests’ implementation of the Policy,39 the OCR itself recognises that 

                                                      
 
30  Mueck Report at [11]. 
31  Management Standards (CB 5.2.30) at 15. 
32  Draft old growth forest assessment procedure (CB 9.4.2.ELM-13) at 20. 
33  Assessment Tool at 14. The process to determine the sample trees is named a ‘basal sweep’, though it 

does not measure or record the DBH or basal area proportions of the sample trees. 
34  Woodgate Report at 8. 
35  Morrison Affidavit at [14]; ELM-13.  See also at [9.1]; ELM-5; Regulatory Guide (CB 9.10.3) at 5. 
36  Lincoln Affidavit at [5]-[6]; ASL-41.  See also Regulatory Guide (CB 9.10.3) at 5. 
37  The OCR sits within the Department itself and reports to the Secretary via, amongst others, Ms Ferguson: 

see Third Lincoln Affidavit at [7]; ASL-42. Its role does not, and cannot, include any independent 
monitoring of the Secretary’s compliance with its obligations to protect old growth forest, being the 
primary obligations in issue in this proceeding. 

38  Regulatory Guide (CB 9.10.3) at 5. 
39  Morrison Affidavit at [9.1]; ELM-5. 
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its Forest Protection Survey Program is only “able to conduct surveys for old growth 

forest at a limited proportion of timber harvesting coupes under current budget 

availability” and that its Timber Harvesting Compliance Unity only has the capacity to 

conduct “risk-based audits and inspections”.40   

21. Two Three final points may be noted. 

22. The first is that the above conclusions cannot be side-stepped, as the Secretary would 

have it, by reference to some amorphous concept of actual old growth forest:  SS [14].  

To the extent the Plaintiff’s case is based on a “frozen in time” view of what constitutes 

old growth forest that “corresponds exactly to what is seemingly described in Woodgate 

et al”, it is consistent with the FMP and the Management Standards. The extent to which 

the Assessment Tool now departs from Woodgate et al 1994, the FMP and the 

Management Standards means that it identifies a different object from the regulatory 

regime.41 

23. The first second is that, to the extent actual old growth exists outside modelled old 

growth,42 the Assessment Tool is not designed to, and will not, identify it unless spatial 

data already indicates the possibility of old growth being present within a coupe or up 

to 50 metres beyond its boundary.  That is because, by Step 2, the Assessment Tool 

only requires field assessment in such circumstances, not for every coupe.  It follows 

that, whatever may be the deficiencies of modelled old growth in tracking actual old 

growth, the Assessment Tool is in that regard no more apt to identify and protect it.   

24. The second third is that it is not correct that “[t]he old growth forest that occurs outside 

our parks and reserves occurs mostly in small, fragmented stands that can’t be easily 

incorporated into our parks and reserves”43 and that in-field prescription is therefore 

more apt to protect such old growth than the imposition of SPZ as sought by the 

Plaintiff.  As Ms Mitchell opines in her expert report, it is in fact “practical”, using GIS 

software, to impose SPZ over modelled old growth forest in the Wet and Damp Forest 

                                                      
 
40  Regulatory Guide (CB 9.10.3) at 6. 
41  Second Mueck Report at 1-3. 
42  SS [18.4]; Mueck Report at [16]. 
43  Morrison Affidavit at [9.1]; ELM-5, quoted at SS [11]. 
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EVCs, “including smaller or fragmented parts”.44  So much so is in effect confirmed by 

Step 10 of the Assessment Tool which provides for the creation, using GIS software, of 

a polygon or group of polygons around old growth forest identified using the Tool in 

areas as small as one-hectare.45 

25. The result of the above is that it is most certainly not the case that “old growth forest is 

now protected in further and better ways that could ever have been achieved by the 

proposed injunction”: cf SS [22].  Rather, the expert evidence of Mr Mueck is that 

application of the Assessment Tool is “likely to overlook at least a proportion of forest 

that application of the methodology used by Woodgate would identify as Old 

Growth”.46  It follows that, if the Plaintiff is successful in establishing its legal case, 

there remains real utility in issuing both the declarations and the injunctions it seeks.    

26. In relation to the declarations specifically, it is not the case that their issue could “not 

conceivably cause the Secretary to take any step, or produce any other consequence, 

given the current immediate and absolute protection of all old-growth forest from 

timber harvesting”: cf SS [23].  Such is plainly not so if the declarations are made as a 

basis for the grant of injunctive relief, as for the reasons given above the Plaintiff 

submits they should be.  But even in the absence of injunctive relief there can be utility 

in a declaration when it concerns compliance by the Executive Government with its 

statutory obligations.  The Court’s decision will clarify uncertainty in relation to the 

operation and scope of those obligations, which will undoubtedly impact governmental 

action going forward.47  If the Secretary has acted unlawfully, the Court’s declarations 

                                                      
 
44  Mitchell Report at [1]-[3].  Notwithstanding that its Senior Counsel appeared to abandon its objection at 

the mention on 14 September 2020, Tthe Secretary contends maintains that Ms Mitchell’s report is not 
truly responsive to its new evidence or otherwise relevant: SS [8].  However, the point made in the text 
demonstrates that the evidence is relevant to whether or not the in-field prescription approach of the Old 
Growth Protection Policy is “more apt” to preserve actual old growth forest than the relief sought: SS 
[18.4].  In other words, it is relevant to the Policy’s relative efficacy in protecting old growth forest. 

45  Assessment Tool at 9. 
46  Mueck Report at [17]. 
47  See, eg, Australian Competition and Consumer Commission v Goldy Motors Pty Ltd (2001) ATPR 41-

801; [2000] FCA 1885 at [34] where Carr J held that:  “[T]here are sufficient consequences flowing from 
the making of the disputed declarations in this matter to warrant making the orders sought. They will 
serve to vindicate the applicant’s claim that the respondent has contravened s 53(g) [of the Trade 
Practices Act 1974] and may be of some assistance to it in future in carrying out the duties which are 
conferred upon it by the Act. There is some degree of public interest in the determination and declaration 
that the respondent by its conduct has contravened this further provision. Section 53(g) is a piece of 
legislation of some importance to consumers and others engaged in trade and commerce. … The 
declarations may also, perhaps in a small way, assist in clarifying the law.”  That aspect of his Honour’s 
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will also have utility from a public accountability perspective — the public has a right 

to know if its Government has not complied with its statutory obligations (and if so, 

how that occurred). 

27. In this regard, the High Court’s decision in Plaintiff M61/2010E v Commonwealth is 

instructive.48  Although the plaintiffs’ claims for certiorari and mandamus were 

rejected, the High Court nevertheless made a declaration in each case.  The Court 

specifically addressed why such relief should be granted:49  

In the circumstances of this litigation it cannot be said that a declaratory order by 
the court will produce no foreseeable consequences for the parties. Declaratory 
relief is directed here to determining a legal controversy; it is not directed to 
answering some abstract or hypothetical question. Each plaintiff has a “real 
interest” in raising the questions to which the declaration would go. In these cases, 
the procedures which are said to be infirm were conducted for the purpose of 
informing the minister of matters directly bearing upon the exercise of power to 
avoid breach by Australia of its international obligations. The statutory powers to 
the exercise of which the inquiries were directed are placed in the statutory and 
historical context earlier described. That context demonstrates the importance 
attached to the performance of the relevant international obligations by both the 
legislative and executive branches of the government of the Commonwealth. 
Moreover, there is a considerable public interest in the observance of the 
requirements of procedural fairness in the exercise of the relevant powers. 

28. Similarly, in Bartlett v Weir, Beazley J observed that “the courts have long recognised 

the importance of declaratory relief where government departments and officers do not 

act in accordance with their statutory powers”.50  It was for that reason that her Honour 

considered it appropriate to grant declaratory relief notwithstanding that there was no 

evidence before her that the investigation that gave rise to the issue of warrants she 

found invalid was continuing.51  It was the same issue — namely, that “[t]he courts 

have a responsibility to … ensure that public bodies act within the law” and that “there 

                                                      
 

decision has been followed or cited with approval on many occasions:  see, eg,, Tax Practitioners Board 
v Munro (2012) 91 ATR 505; [2012] FCA 1338 at [13] (Collier J); Commissioner for Consumer 
Protection v Unleash Solar Pty Ltd (in liq) (No 2) [2016] FCA 1177 at [54] (McKerracher J); Australian 
Competition and Consumer Commission v Pepe’s Ducks Ltd (2013) ATPR 42-441; [2013] FCA 570 at 
[48] (Bromberg J).  As for the declaration’s role as a “vindicatory” remedy, see Ashley v Chief Constable 
of Sussex Police [2008] AC 962 at [21]-[23] (Lord Scott), [63] (Lord Rodger), cited with approval in 
Lewis v Australian Capital Territory [2020] HCA at [96], [98], [119] (Gordon J). 

48  (2010) 243 CLR 319. 
49  (2010) 243 CLR 319 at [103] (internal citations omitted) (emphasis added). 
50  [1994] FCA 345 at [40], citing Dyson v Attorney-General (1911) 1 KB 410 at 423; Burghes v Attorney-

General (1912) 1 Ch 173; Crouch v Commonwealth (1948) 77 CLR 339 at 359. 
51  [1994] FCA 345 at [42]. 
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is a basic presumption that appropriate relief should follow upon a finding of 

unlawfulness” by a public body — that led Middleton J to observe in Essendon Football 

Club v Chief Executive Officer, Australian Sports Anti-Doping Authority that he would 

not have declined to grant injunctive orders against the Authority on discretionary 

grounds.52 

29. In any event, the Secretary’s reliance on Gardner v Dairy Industry Authority (NSW)53 

is wholly misplaced:  cf SS [26]-[29].  That case was concerned with the validity of 

four “rearrangements” by the Dairy Industry Authority of NSW of a scheme of milk 

quotas made by it under s 18(1)(d) of the Dairy Industry Authority Act 1970 (NSW).  

The first three rearrangements were made at a time when that provision authorised the 

Authority to “prepare … and, from time to time, vary any scheme” of that kind, while 

the fourth rearrangement took effect after the provision had been amended to authorise 

the Authority to “vary, replace or cancel any scheme”.  The High Court split over 

whether the first three rearrangements were valid,54 but all members of the Court agreed 

that the fourth rearrangement was authorised by s 18(1)(d) as amended and relatedly 

that, even on the basis that the first three rearrangements were unauthorised by the Act, 

the appellants were not entitled to declaratory relief in respect of them, given they had 

been validly superseded.55 

30. The present case is, as the Plaintiff has previously submitted,56 plainly distinguishable.  

It is not concerned, as Gardner was, with “past transactions under legislation which has 

been repealed or amended”.57  Rather, it is concerned with what the Plaintiff contends 

are both past and ongoing58 breaches of the Secretary’s legal obligations under statutory 

                                                      
 
52  (2014) 227 FCR 1 at [476]-[477].  See also JJ Richards & Sons Pty Ltd v Fair Work Australia (2012) 

201 FCR 297 at [76] where Flick J observed that “[t]o refuse relief upon the basis that a remedy may 
lack continuing utility to a private litigant may … not sufficiently recognise any wider public importance 
in correctly identifying the perimeters in which a statutory power is to be exercised”.  See further, in the 
context of standing, Bateman’s Bay Local Aboriginal Land Council v Aboriginal Community Benefit 
Fund Ltd (1998) 194 CLR 247 at [24]-[27], [50] (Gaudron, Gummow and Kirby JJ). 

53  (1977) 52 ALJR 180. 
54  A majority of Mason, Jacobs and Murphy JJ held that they were, while Barwick CJ and Aikin J held that 

they were not. 
55  (1977) 52 ALJR 180 at 184 (Barwick CJ), 188 (Mason J, with whom Jacobs and Murphy JJ agreed), 188-

189 (Aickin J). 
56  Fauna and Flora Research Collective Inc v Secretary, Department of Environment, Land, Water and 

Planning [2018] VSC 366 at [25] (Keogh J). 
57  (1977) 52 ALJR 180 at 188 (Mason J), 189 (Aickin J), quoted at SS [26]-[27]. 
58  That was one factor favouring the grant of declaratory relief in Fertility Control Clinic v Melbourne City 

Council (2015) 47 VR 368 at [40] (McDonald J). 



13 
 

regimes that remain in force unamended.  The Secretary’s argument might have had 

some force if it had relevantly revised the FMP for the East Gippsland FMA pursuant 

to its power in s 22(1)(b) of the Forests Act.  But, as it is, the FMP remains the same as 

it was at the first trial, as does s 22(1)(a) of the Forests Act and s 67 of the Conservation, 

Forest and Lands Act 1987. 

The 2019-20 bushfires 

31. Turning to the effect of the 2019-20 Victorian bushfires, three points may be made. 

32. First, it is plain on the Secretary’s own evidence that it is not such as to render the 

proceeding moot or the relief sought inutile.  That evidence discloses that there are 10 

coupes the subject of the proceeding that have not been completely burnt by high 

severity fire, seven of which are on the December 2019 Timber Release Plan and one 

of which “is known not to have been affected by fires of any severity during the 

Victorian bushfires”.59  It follows that there remains an “object” of the injunctive 

relief.60  (Insofar as the Court is inclined to find otherwise, the Plaintiff should, for the 

reasons previously identified by the Court,61 be granted leave to file the Further 

Amended Statement of Claim in the form annexed to its summons filed 21 May 2020, 

which is yet to be wholly determined.) 

33. Second, and in any event, the relief sought against the Secretary is not concerned with, 

let alone limited to, coupes.  Rather, that relief is directed to the imposition of SPZ over 

remaining modelled old growth forest in the relevant EVCs,62 irrespective of which or 

how many coupes such forest happens to fall within at the time relief is granted.  The 

location of coupes has changed since the proceeding was commenced and will continue 

to change over time.63  Any final relief concerning coupes will apply to the Second 

Defendant only and, as the Second Defendant rightly agrees, ought be tailored to the 

                                                      
 
59  Ferguson Affidavit at [62(c)].  See also First Defendant’s submissions on Plaintiff’s summons filed 28 

May 2020 at [10]. 
60  Ruling at [26]. 
61  Transcript of hearing on 29 May 2020 at 11.28-14.15. 
62  Of which, on the Secretary’s evidence, there is approximately 15,887 ha in the Wet Forest EVC of which 

2,508ha is not protected, and approximately 12,031 ha in the Damp Forest EVC of which 3,236ha is not 
protected, in the East Gippsland FMA:  CMF-23 to the Ferguson Affidavit CB 9.4.3. 

63  Ferguson Affidavit at [53]; Third Lincoln Affidavit at [13]-[16]. 
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Timber Release Plan in effect at the relevant time, as well as the old growth forest as 

modelled at that time, which it is accepted is “objectively ascertainable”.64   

34. Third, and finally, the fact that “even if the Secretary had complied with the obligations 

which it is alleged to owe … the reality is that the recent bushfires would have affected 

the forest in the same way” is entirely irrelevant to the continuing utility of the 

declarations insofar as they are concerned with ongoing breaches of the Secretary’s 

obligations: cf SS [32]. 

Utility of relief against VicForests 

35. As VicForests notes, Mortimer J in Friends of Leadbeaters’ Possum Inc v VicForests 

(No 4)65 construed the obligation in cl 2.2.2.2 of the Code regarding the application of 

the precautionary principle differently to the manner in which the parties have 

approached its construction in this case, drawing on the construction adopted by 

Osborn J in Brown Mountain66 and MyEnvironment:67 VS [11].  In particular, Mortimer 

J held that what cl 2.2.2.2 of the Code requires is that, in its timber harvesting operations 

(and in planning for them), VicForests: 

(a) carefully evaluate its management options to wherever practical avoid serious 

or irreversible damage to the environment; and 

(b) properly assess the risk-weighted consequences of various options.68 

36. VicForests submits that the Court ought follow the decisions of Osborn J in Brown 

Mountain and MyEnvironment over the decision of Mortimer J not only as a matter of 

comity but because it represents the preponderance of authority on the issue: VS [11].  

The decisions in Brown Mountain and MyEnvironment can hardly be described as a 

“preponderance” of authority given they were decided by the same Judge less than two 

years apart.  In any event, this Court is not bound by those decisions and should consider 

                                                      
 
64  Letter from BakerMcKenzie to EJA dated 3 June 2020 (CB 9.9.001).  See also transcript of hearing on 5 

June 2020 at 28.4-22. 
65  [2020] FCA 704. 
66  Environment East Gippsland Inc v VicForests (2010) 30 VR 1. 
67  MyEnvironment Inc v VicForests [2012] VSC 91. 
68  [2020] FCA 704 at [843]. 
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for itself whether they are right or wrong.69  In doing so, the Court should accept the 

force of Mortimer J’s critique of the decisions, in which Osborn J adopted what Parker 

CJ had said in Telstra70 without acknowledging the very different textual and contextual 

considerations in play in that case,71 and adopt the text-based construction propounded 

by her Honour. 

37. However, whatever approach the Court adopts, the Secretary’s new evidence, alone or 

in combination with the Gunn Affidavit, does not change the position as it was at the 

end of the first trial because, for the reasons advanced above, it does not render the 

threat of serious or irreversible damage to the environmental “negligible” or provide a 

protective measure proportionate to that threat: cf VS [9].  At the risk of repetition, 

theMr Mueck’s expert evidence before the Court is that, even if correctly applied, the 

Assessment Tool “does not apply the precautionary principle in favour of Old 

Growth”72 and is “likely to overlook at least a proportion of forest that application of 

the methodology used by Woodgate would identify as Old Growth.  If that forest were 

then logged the loss to the Old Growth estate is considered to be permanent”.73  

Furthermore, there is a real risk that VicForests will not correctly identify and protect 

old growth forest on the ground in accordance with the Assessment Tool, 

notwithstanding its stated intention to do so.74  Indeed, in Friends of Leadbeaters’ 

Possum Inc, Mortimer J found that a “gap between policy and practice … infect[ed] 

much of VicForests’ conduct in forestry operations”.75 

38. That “gap” is demonstrated in a different way by the fact that VicForests has 

commenced, and plans to continue, significant logging operations in the East Gippsland 

FMA notwithstanding the bushfires and the position of the Chief Conservation 

Regulator in February 2020 that “given the extent of the impacts following the 2019/20 

                                                      
 
69  Michael Realty Pty Ltd v Carr [1975] 2 NSWLR 812 at 820 (Holland J); Commercial Banking Co of 

Sydney Ltd v Commissioner of Taxation (Cth) (1983) 70 FLR 433 at 448 (Hunt J); Mayne Nickless Ltd v 
Commissioner of Taxation (Cth) [1984] VR 863 at 872 (Ormiston J); Segal v Waverley Council (2005) 
64 NSWLR 177 at [67] (Tobias JA with whom Beazley and Basten JJA agreed). 

70  Telstra Corporation Ltd v Hornsby Shire Council (2006) 67 NSWLR 256. 
71  [2020] FCA 704 at [827], [831]-[832]. 
72  Second Mueck Report at 4. 
73  Mueck Report at [17].  See also Second Mueck Report at 5.  See also further Plaintiff’s outline of closing 

submissions dated 6 February 2019 at [99]-[101]. 
74  Gunn Affidavit at [4(c)], [5]. 
75  [2020] FCA 704 at [927].  See also at [934], [1017]. 
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fire season, it is justified not to undertake any commercial harvesting operations in the 

East Gippsland [FMA] until further information reduces the scientific uncertainty of the 

potential for serious or irreversible environmental damage”.76 Indeed, Mr Lincoln’s 

evidence discloses that VicForests is presently conducting such logging operations, that 

they are not confined to fire salvage, and that VicForests intends to expand such 

operations, with more than 100 new coupes in the East Gippsland FMA added to the 

TRP in August 2020, at least half of which contain forest not burnt by high severity 

fire.77  

39. Moreover, the further loss of old growth forest in the 2019-20 bushfires only heightens 

the degree of caution which VicForests must exercise in planning and conducting 

timber harvesting operations that might affect remaining old growth forest. As Mr 

Mueck opines: 78  

The significant decline in the extent of Old Growth forest amounts to a loss of 

60% of the Wet Forest and about 80% of the Damp Forest Old Growth estate 

in East Gippsland since 1995.  This significant decline in the extent of this 

ecological feature in our forest estate magnifies the value of any remnants, large 

and small.  Small remnants have a very significant role to play as they can 

provide rare resources scattered across the landscape and cumulatively 

represent a substantial portion of the total estate. 

40. In those circumstances, and given the serious deficiencies in the Assessment Tool 

summarised above, it remains that logging in coupes in the East Gippsland FMA that 

contain modelled old growth forest in the Wet or Damp EVCs prior to the Secretary’s 

amendment of the FMZ scheme to protect such forest in SPZ is inconsistent with the 

degree of caution required having regard to the seriousness of the threat to old growth 

forest.   

                                                      
 
76  Letter from CCR to VicForests dated 17 Feb 2020, Exhibit AJC-26 to the Affidavit of Anita Curnow 

affirmed 19 Mar 2020 CB 9.4.1.AJC-26  
77  Third Lincoln Affidavit at [13], [16], [25]-[27]. 
78  Mueck Report at [21]. 
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Conclusion 

41. For the foregoing reasons, the Secretary’s new evidence is not an “independent bar” to 

FFRC’s success in the proceeding (cf SS [7]) and, if the Court finds the Plaintiff’s legal 

case is established, it should grant the relief sought. 

KATHLEEN E FOLEY 

ROWAN A MINSON 
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