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1. These closing submissions build upon the Plaintiff’s outline of opening submissions 

dated 26 November 2018.  They are structured to address the issues set out in the final 

version of the joint list of issues filed by the parties on 4 February 2019.   

A. Introduction  

Issue 1  

2. Issue 1 asks:  

As at the following dates – (a) 13 June 2012, (b) 1 January 2014, (c) 30 June 2014, 

(d) June 2017 and (e) 13 August 2018 – what were: (f) the total areas of old growth 

forest (modelled) in each of the Damp Forest EVC and the Wet Forest EVC in the 

EG FMA; (g) the total areas of such old growth forest (modelled) protected in 

conservation reserves and SPZ in the EG FMA; and (h) the percentages of the total 

amounts of old growth forest in each of the Damp Forest EVC and the Wet Forest 

EVC which were modelled assessed as existing in the EG FMA in 1995, represented 

by the areas of old growth forest referred to in subparagraphs (f) and (g); and (i) 

the percentages of the total amounts of the old growth forest in each of the Damp 

Forest EVC and the Wet Forest EVC which were modelled as existing at each point 
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in time referred to in subparagraphs (a) to (e), represented by the areas of old 

growth forest referred to in subparagraphs (f) and (g)? 

3. The Plaintiff’s answer to Issue 1 is set out in the table at Annexure A, which includes 

references to the relevant admissions/evidence. 

B. FMP  

Issue 2 

4. Issue 2 asks: Is the FMP for the EGFMA made in December 1995, as amended in August 

1997, (the FMP) now and at all material times, the “working plan” for the EG FMA, 

within the meaning of, and for the purposes of, s 22 of the Forests Act? 

5. The answer is “yes”.  Neither Defendant has disputed that the FMP is a “working plan”.  

The relevant pleadings are: ASOC at [7(a)]; Secretary’s Amended Defence at [7(a)]; 

VicForests’ Amended Defence at [7(a)]. 

Issue 3 

6. Issue 3 asks: On its correct construction, does the conservation guideline in section 3.3 

of the FMP refer to: (a) 60% of the total areas of old growth forest (modelled) in an 

EVC, as assessed at the commencement of the FMP in 1995 (a “static baseline”); or 

(b) 60% of the total areas of old growth forest (modelled) in an EVC, as at the time 

when an assessment is made (a “variable baseline”)?  

7. The Plaintiff says the conservation guideline in section 3.3, properly construed, refers 

to protection of a static baseline.   

8. The Plaintiff’s construction is supported by the text, context and purpose of the FMP.  

Starting with the text, the relevant part of the conservation guideline states: “at least 60% 

of the old-growth forest in each EVC will be protected …”.  It is to be noted that the 

language refers to a percentage of a particular thing — “the old-growth forest in each 

EVC”.  The question arises whether that thing (to which the “at least 60%” is to be 

applied) is itself fixed or variable.  The language of the provision certainly does not 

specify that it is variable.  For example, the conservation guideline does not say “at least 

60% of the old-growth forest in each EVC, as assessed from time to time”.  Rather, the 

use of the definite article suggests the “thing” to which the percentage is to be applied 
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is the thing that exists, and is capable of being identified, at the time of writing (namely, 

the old-growth forest in each EVC).   While the use later in the sentence of “will” (“will 

be protected”) is forward-looking, and indicates that the protection level identified (“at 

least 60%”) is to be maintained going forward, the description of the thing to be 

protected (on its ordinary language) refers to a thing in existence at the time of writing.  

There is nothing in the language of the conservation guideline to suggest the minimum 

percentage specified (60%) it itself to be applied to a variable concept.   

9. The context and purpose of section 3.3 support the conclusion that the conservation 

guideline refers to protection of a static baseline.  In relation to context, section 3.3 falls 

within a chapter entitled “Biodiversity Conservation” and begins with a description of 

the strategy “for old-growth forest conservation”.1  The introductory text (“As part of 

the National Forest Policy Statement (NFPS), the Commonwealth, States and Territories 

have agreed …”) and the reference to the need for “a comprehensive, adequate and 

representative reservation system to protect old-growth values [to] be in place by the 

end of 1995” make plain that the FMP was drafted in the context of ongoing 

implementation of the NFPS.  The RFA2 and the consequential amendment to the FMP 

in 1997 underscore that contextual connection.  In those circumstances, the implied 

baseline for the 60% target referred to in section 3.3 can only be the agreed assessment 

of old-growth forest extent forming part of the Comprehensive Regional Assessment 

(CRA) datasets held by the Commonwealth at the inception of the CAR reserve system.  

10. Additional contextual support for the static baseline construction is to be found in the 

reference immediately following the text box conservation guideline in section 3.33 to a 

report of Kirkpatrick and Brown (1991):4 “The minimum representation level of 60% is 

consistent with that recommended … for attributes susceptible to destruction by 

disturbance, or dramatically reduced in area since European settlement.” An 

ambulatory baseline would be entirely inappropriate in relation to an attribute already 

assessed as “dramatically reduced in area”. 

                                                      
 
1 FMP, Ex P3 (5.1.23) at p 33. 
2 Ex P4 (5.1.24). 
3 FMP, Ex P3 (5.1.23) at p 33. 
4 Ex P96, 7.2.578. 
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11. As for purpose, the third bullet point in the “aims” identified in section 3.3 refers to 

“conservation of old-growth forest values in perpetuity”.5  It would be inconsistent with 

(and indeed, would undermine) the aim of conserving old-growth forest values in 

perpetuity to construe the conservation guideline in section 3.3 as requiring protection, 

not of at least 60% of the old-growth forest in each EVC as assessed in 1995, but of 

60% of the old-growth forest in each EVC assessed to exist from time to time.  Such a 

construction would not assist in the conservation of old-growth forest in any real sense, 

because the identification of a percentage of old-growth to protect is effectively 

meaningless if the area of old-growth forest used as the baseline is permitted to keep 

diminishing over time.  As was put to, and accepted by, Mr Miezis in cross-examination, 

such a construction would mean that, if the 40% of old-growth not required to be 

protected at any point in time is logged, and a fresh assessment of old-growth 

undertaken, only 60% of the original 60% of old-growth that was required to be 

protected (i.e. 36% of the original area) is then required to be protected, and so on.6   

12. In response to the suggestion that such a construction would be ineffective to conserve 

old-growth, Mr Miezis referred to a “stopgap” created by criterion (1) of the JANIS 

report criteria.7  Under the relevant criterion (which is reflected in clause 4.6.4.4(a) of 

the Planning Standards), an obligation exists to protect all viable examples of old-

growth forest where old-growth forest in the EVC is rare or depleted, generally based 

on the extent of old-growth forest falling below 10% of the area of the EVC.  Two points 

may be made in response.  First, Mr Miezis made a significant qualification to his 

witness statement during his cross-examination about the application of this “stopgap” 

— namely, that there would be a further assessment process before any action was 

taken.8  This qualification diminishes the force of the argument that an effective stopgap 

exists, because it suggests that the “stopgap” is not mandatory and so is not a stopgap at 

all.  Secondly, and in any event, the existence of a minimum requirement relating to 

preservation of all viable examples of rare or depleted old-growth forest does not 

provide a justification for reading-down the 60% target.  If that were an acceptable 

                                                      
 
5 FMP, Ex P3 (5.1.23) at p 33 (emphasis added). 
6 T692.21-T695.25. 
7 T693.23-31; T696-697. 
8 See T710.4-14; cf Miezis WS Ex D1 8.2.020 at [114]. 
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approach to construction, there would have been no real utility in stating the 60% target 

in the first place.  

13. Finally, the Secretary’s opening submissions suggest that there might be some difficulty 

applying a static baseline to section 3.3 of the FMP on the basis that the FMP is informed 

by two sets of calculations, and it is unclear which one applies.9  One appears in the 

1995 publication of the FMP, and the other appears in the 1997 amendment.   

14. On closer scrutiny, there is no difficulty.  There was only one assessment performed of 

the extent of old growth forest — the Woodgate Study.  There is no suggestion that there 

was a re-assessment of the extent of old growth forest in East Gippsland in 1997; rather 

it appears that the areas that were assessed as existing as at 1995 were subject to 

estimation differences in 1997.  Further, the estimation differences were minor; all the 

critical integers in the 1995 baseline remained materially at the same values in 1997, 

subject to estimation differences in the order of less than half a percentage point of the 

figures arrived at by Woodgate and published in the appendices to the FMP in 1995.   

15. These values, as re-estimated in 1997, became the agreed datasets held by the 

Commonwealth and underpinned the Regional Forest Agreement between the 

Commonwealth and State for the East Gippsland FMA.10   

Issue 4 

16. Issue 4 asks: Does s 22(1)(a) of the Forests Act presently give rise to an enforceable 

obligation on the Secretary to implement the conservation guideline in section 3.3 of the 

FMP?  

17. The Plaintiff says the answer is “yes”.  As to whether s 22(1)(a) “presently” gives rise 

to any obligation, the Plaintiff contends that the obligation of the Secretary under s 

22(1)(a), to cause the FMP to be put into operation, is a continuing obligation.  This 

conclusion follows from s 22(1)(b), which provides that the Secretary “may from time 

to time revise any such working plan and shall cause the revised working plan to be put 

into operation”.  Read together, s 22(1)(a) and (b) suggest an ongoing role for the 

Secretary in preparing working plans, causing the prepared plan to be put into operation, 

                                                      
 
9 7.1.52 at [60.1]. 
10 Miezis XXN at T679.11-24. 
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revising the plan from time to time and then causing the revised plan to be put into 

operation. Mr Miezis accepted in cross-examination that the FMP continued to be in 

operation, and that the obligations of the Secretary included obligations to continue to 

maintain the FMZ scheme and to amend it from time to time.11  

18. The question then becomes whether the continuing obligation on the part of the 

Secretary gives rise to an enforceable obligation to “implement” the conservation 

guideline in section 3.3.  In the Plaintiff’s submission, the statutory obligation to cause 

the FMP to be put into operation requires the Secretary to cause the implementation of 

the FMP in its terms.  Ordinarily understood, to cause to put a thing “into operation” 

means to cause the operationalisation or implementation of that thing.  The language of 

s 22(1)(a) does not qualify or limit what it means to cause a working plan to be into 

operation.  Section 22(1)(a) does not require, for example, only that the “aims” of a 

working plan be put into operation, or only that the “substance” of a working plan be 

put into operation.  Rather, it is the “working plan” itself that the Secretary must cause 

to be put into operation.  Section 22(1)(a) does not authorise the Secretary to pick and 

choose which parts of the working plan, which already balances competing policy 

objectives, to cause to be put into operation.  The entire working plan must be 

implemented, and the Secretary is charged with ensuring that the implementation 

occurs.   

19. Accordingly, to implement the FMP includes implementation of the Forest Management 

Strategy in Chapter 2 (including implementation of the zoning scheme (see section 2.3 

of the FMP)), and implementation of the conservation guidelines established by the Plan 

(see Chapter 3).  As to the latter, in section 3.1, the FMP states “the Plan establishes 

conservation guidelines for key biological values in State forest”.12  Accordingly, it is 

apparent that the Secretary, in causing the FMP to be put into operation, is required to 

implement the conservation guidelines.  Those guidelines include the conservation 

guideline in section 3.3.    

20. For these reasons, the Plaintiff contends that in order to discharge its statutory obligation 

under s 22(1)(a), the Secretary must implement (on an ongoing basis) the FMP, 

                                                      
 
11 T686.7-12, T686.20-30. 
12 FMP, Ex P3 (5.1.23) at p 22. 
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including implementing its conservation guidelines (which guidelines are established 

by the FMP).  The character of any obligation imposed by section 3.3 is addressed 

below, in answer to issue 5. 

Issue 5 

21. Issue 5 asks: If yes, what is the character of any obligation imposed by section 3.3 of the 

FMP?   

22. In the Plaintiff’s submission, when the words of section 3.3 are read in their entirety, 

and taking into account relevant context and purpose, the correct conclusion is that the 

Secretary is under an obligation to adopt and maintain the FMZ scheme in a manner that 

protects at least 60% of the old-growth forest in each EVC by inclusion in reserves and 

SPZ.   

23. Beginning with the text, section 3.3 provides in relevant part that “[a]t least 60% of the 

old-growth forest in each EVC will be protected …” (emphasis added).  The sentence 

following also uses the word “will” (“[s]election of areas to be included in the SPZ will 

be based on”).  So, too, the final sentence of the relevant part of section 3.3 uses “will” 

when setting out the requirements for re-running analyses of old-growth forest and the 

need for amendments to the zoning scheme.  Importantly, and consistently with the 

observations of Osborn J in Environment East Gippsland,13 none of those declarations 

is expressed to be subject to the Secretary’s overriding discretion or conditional upon 

the formation of an opinion or state of satisfaction on the part of the Secretary.  Indeed, 

the declaratory “will” is not qualified at all and its repeated use in that unqualified form 

strongly suggests the imposition of a mandatory obligation and tends against the 

suggestion that section 3.3 is “merely” an aspirational or discretionary guideline.14  The 

fact that the label “conservation guideline” appears in section 3.3 is not determinative.  

The emphatic language used, combined with context, overcomes any presumption that 

might otherwise arise from the use of the label “guideline”. Turning to context, it is to 

                                                      
 
13 Environment East Gippsland Inc v VicForests [2010] VSC 335 at [693] (in the context of another “conservation guideline” 
in the FMP, relating to arboreal mammal protection). 

14 Mr Miezis’ first witness statement (Ex D1 8.2.010) at [97] stated that the Secretary treated the “conservation guideline (in 
section 3.3) … as a guideline and not as a mandatory target”.  During his oral evidence, Mr Miezis seemed at times to say that 
the Secretary regards section 3.3 as imposing an obligation of sorts on the Secretary, albeit one that involves a good deal of 
flexibility and discretion.  In that regard, Mr Miezis in his oral evidence referred to section 3.3 as guiding the decision-making 
of the Secretary as to the performance of the obligation to maintain and update/amend the FMZ scheme.  Miezis xxn T 686.13-
687.5 
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be noted that the FMP elsewhere states that conservation guidelines “specify minimum 

levels of planned protection to be provided for natural values in State forest” and 

“provide a systematic basis for zoning decisions in State forest”.  That emphatic 

language again tends against any suggestion that the conservation guidelines in section 

3.3 is discretionary, aspirational or simply a matter to be taken into account.   

24. The relevant context also includes the fact that the State has bound itself via an 

intergovernmental RFA to obligations which pick up the FMP15 and that s 22(1)(a) of 

the Forests Act imposes a statutory obligation on the Secretary to cause working plans 

such as the FMP to be put into operation.  The FMP is in effect the embodiment of the 

State’s part of the bargain to contribute to the establishment of the CAR reserve system.  

Indeed, the 1997 EG FMP Amendment recognises that “the JANIS criteria require 

protection of at least 60% of old growth forest within each EVC”.16  It is not lightly to 

be concluded that the instruments by which the State performs its obligations in that 

regard were intended to be merely discretionary.  As Mortimer J recently noted in 

Friends, “the underlying premise” of an RFA “is that the State system of protection and 

prescription will be complied with”.17 

Issue 6 

25. Issue 6 asks: Does any obligation of the Secretary to cause the FMP to be put into 

operation include a duty to adopt and maintain the FMZ scheme by identifying forest 

management zones that provide the minimum levels of protection specified in the 

conservation guideline in section 3.3 of the FMP?  

26. The answer is “yes”.   

27. For the reasons already given, the Plaintiff contends that the Secretary has a continuing 

obligation under s 22(1)(a) to cause the implementation of the FMP in its terms.  To 

answer issue 6, it is necessary to carefully consider the relevant parts of the FMP. 

28. Section 2.2 of the FMP describes a three part “Forest Management Strategy” adopted 

by the FMP.  The first part consists of “conservation guidelines”, which the FMP states 

“provide a systematic basis for management decisions and a framework for reviewing 

                                                      
 
15 Ex P4 EG RFA cl 21, read with cll 35-36. 
16 Ex P7 5.1.26 p 6 (emphasis added).  
17 Friends [2018] FCA 178 at [187]. 
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these as more information becomes available”.  The second part of the strategy is “Forest 

Management Zones”.  These are expressed to have been identified “based on the 

principles adopted in the guidelines”.  Thus, there is a clear connection (even in this 

high-level description of the strategy) between the conservation guidelines and the 

Forest Management Zones.  The third part of the strategy is a review process to “evaluate 

and adjust the guidelines, the zones and the actions of the plan as circumstances require”. 

29. The interrelationship between the conservation guidelines and the Forest Management 

Zones is highlighted again in Chapter 3.  In the introduction to this chapter, it is said 

that the FMP establishes conservation guidelines for key biological values in State 

Forest, and that the guidelines “set minimum levels of protection to be provided” by the 

SPZ, SMZ and conservation reserves.  

30. Turning to section 3.3, the introductory section refers to the strategy for old-growth 

forest conservation that was agreed between the Commonwealth, States and Territories 

as part of the NFPS.  It states that section 3.3 outlines a strategy that complements the 

existing system “to fulfil those requirements” (emphasis added).  This statement, by 

highlighting that the strategies set out in the FMP were intended to assist in fulfilment 

of the “requirements” arising under the intergovernmental agreement, supports the view 

the strategies set out in section 3.3 (including the conservation guideline) were intended 

to be obligations that would be discharged, not simply “guidelines” which the Secretary 

would have absolute discretion to carry out in whole or in part, or disregard entirely.  

31. The conservation guideline at issue in this proceeding is found within the “conservation 

of old-growth forest” part of section 3.3.  The guideline sets out the percentage of old-

growth forest in each EVC that “will be” protected in SPZ and conservation reserves.  

It then sets out criteria for including areas in the SPZ.  Further, the terms of the 

conservation guideline expressly require amendments to the FMZ scheme “if necessary” 

in the context of re-running analyses of old-growth forest in light of major 

improvements to baseline data. 18 

32. The sections of the FMP set out above demonstrate that the FMP is founded upon a 

strategy that connects conservation guidelines and forest management zones (which 

                                                      
 
18 See the FMP, Ex P3 5.1.023 at p 25. 
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make up the FMZ scheme).  Indeed, forest management zones are identified by 

reference to the principles adopted in the conservation guidelines.  The conservation 

guideline at issue in this proceeding, by its express terms, requires protection in SPZ 

and conservation reserves of a minimum percentage of old-growth forest in each EVC.  

The guideline also expressly contemplates the need for amendment to the zoning 

scheme over time.  It is clear on the language of the FMP (not just the conservation 

guideline itself, but the other sections described above) that the Secretary, in discharging 

its obligation to cause to put the FMP into operation, must not only adopt the FMZ 

scheme to provide for the minimum levels of protection as specified in the conservation 

guideline, but must maintain it over time to give effect to “at least” those levels of 

protection. 

Issue 7 

33. Issue 7 asks: To the extent that the conservation guideline in section 3.3 of the FMP has 

ever imposed obligations on the Secretary, did those obligations cease (or – to use 

VicForest’s terminology – cease to have “regulatory force”) upon the commencement 

of: (a) the Code in 2014; or (b) amendments to regulations in 2018 to prescribe that 

working plans prepared or revised under s 22 of the Forests Act are not a legislative 

instrument?  

34. The answer is “no”.  The Plaintiff’s argument that the FMP imposes obligations on the 

Secretary is founded upon s 22(1)(a) of the Forests Act, just as in Environment East 

Gippsland it was something external to the FMP (in that case, a condition in an 

allocation order and timber release plan made under ss 15 and 40 respectively of the 

SFT Act) that rendered its standards enforceable.19   For the reasons already given, the 

Plaintiff contends that s 22(1)(a) imposes a continuing obligation to cause the 

implementation of the FMP in accordance with its terms.  Thus, to the extent the FMP 

(by its terms) requires the Secretary to do certain things, it is s 22(1)(a) of the Forests 

Acts that provides the ongoing statutory source of the obligation.  If that argument is 

accepted, it follows that the commencement of the Code and the 2018 amendments to 

regulations have no bearing on the obligations imposed on the Secretary by the FMP.  

                                                      
 
19 Reliance on Environment East Gippsland in paragraph 47 of the Plaintiff’s opening submissions was expressly by analogy 
only.  There was and is no suggestion that FMP is enforceable because there is a condition in the current allocation order that 
VicForests comply with any guidelines in the FMP: cf VicForests’ opening submissions at [44]. 
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Unless and until s 22(1)(a) of the Forests Act is amended or repealed, or the FMP is 

relevantly amended, the obligations imposed on the Secretary by the FMP remain the 

same.   

Issue 8 

35. Issue 8 asks: Has the Secretary maintained the FMZ scheme in a manner contrary to 

the conservation guideline in section 3.3 of the FMP, and/or failed to maintain the FMZ 

scheme in a manner that complies with the conservation guideline in the FMP, by:  

(a) failing to identify forest management zones (specifically, SPZ) which provide for 

at least 60% of the static baseline, as applied to Damp and Wet Forest EVCs, to 

be protected in conservation reserves or SPZ; and/or  

(b) amending the FMZ scheme in 2011 in a manner that resulted in the areas of old 

growth forest in Damp Forest and/or Wet Forest EVCs protected in conservation 

reserves or SPZ being less than 60% of the static baseline; and/or  

(c) since 2011, making amendments to the FMZ scheme, which in turn have led to 

the updating of the FMZ100 spatial dataset, such that after any such amendment 

the FMZ100 spatial dataset did not identify an amount of SPZ protection for old 

growth forest in the Damp Forest and/or Wet Forest EVCs, which, together with 

the areas of old growth forest in Damp Forest and/or Wet Forest EVCs protected 

in conservation reserves, reached 60% of the static baseline – whether or not 

60% of the static baseline was met prior to the amendment?   

36. The Secretary has admitted that in the East Gippsland FMA since 2011, the area of old-

growth forest (as modelled) in Damp Forest and Wet Forest EVCs protected in 

conservation reserves and/or SPZ has been less than 60% of the extent of old-growth 

forest in those EVCs as set out in Appendix I to the FMP as made in 1995.20  It is 

therefore not in dispute that since 2011 the area of old-growth forest in those EVCs 

protected by the Secretary in conservation reserves and/or SPZ has fallen below the 

static baseline. 

37. Despite that fact, the Secretary has led evidence on three matters apparently directed to 

this issue.  First, Mr Miezis’ witness statement seemed to suggest that the Secretary 

relies in answer to the claims in this proceeding on the inclusion of 45,000 ha in national 

parks in 2009.21 The statement led from noting the addition of such areas to the 

conservation reserve system in East Gippsland to the “comprehensive review” of the 

                                                      
 
20 Secretary’s Amended Defence at [22(b)]. 
21 Ex D1 8.2.020 at [136]. 
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FMZ scheme which ran from 2008 to approval by a delegate in June 2011 (that is, what 

has been commonly referred to as the “2010” review).22  

38. It is important to note that the addition of the 45,000 ha has no additional impact on the 

preservation of old-growth forest over and above the levels of protection identified in 

the review.  On the Plaintiff’s construction of section 3.3 of the FMP, even taking into 

account whatever areas of old growth forest in the Damp and Wet Forest EVCs gained 

protection from the addition of 45,000 ha to the conservation reserves in East Gippsland 

(pursuant to legislation enacted in 2009 and commenced in August 2010), the Secretary 

still failed to comply with section 3.3 of the FMP at the time.  The calculations set out 

in Ex P21 (5.2.36) showing the amount of old growth forest in the Damp Forest EVC 

and Wet Forest EVC that is protected in conservation reserves or SPZ after the 2010 

review (and at all times since then) include all modelled old-growth forest existing at 

those times in the areas that were newly declared to be national parks in 2009.23 

39. Second, the Secretary’s case appears to make something of the potential for recruitment 

of old growth forest from forest that has been subject to disturbance, for example where 

areas of old growth forest have ceased in the recent past to be old-growth forest by 

reason of wildfire, with the time for recruitment depending on level of fire severity.  

While it is true that the areas of old growth forest in national parks will not be harvested 

for as long as they remain within national parks, no material recruitment to the old 

growth forest resource can be expected since from the newly-declared areas in the 

national parks.  That is because any recruitment to the Damp Forest and Wet Forest 

EVCs since 2009 can be assumed to be negligible.24  

40. In reality, nothing can be made of the Secretary’s references to the potential for 

recruitment.25  There has been no study done in this regard.  There would have to be a 

proper scientific examination as to whether there are levels of disturbance from which 

areas of forest may recover to old growth status within a measurable time, where or what 

those areas may be, and how extensive they are.  The entire topic of potential recruitment 

was hypothetical, unquantified and speculative. 

                                                      
 
22 Ex D1 8.2.020 at [137]-[139]. 
23 Miezis XXN T 651.24. 
24 See Mr Todd’s first witness statement (Ex P109; CB 3.1.019) at [73]. 
25 At to which see, eg, Miezis XXN T 709.12, 711.19-20. 
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41. Third, the Secretary adduced a map through Mr Miezis purporting to show on a very 

coarse scale “modelled exclusions” where there are operational prescriptions prohibiting 

harvesting around streams and on very steep ground, derived from a recently complied 

database called ModEx.26  It appears that some of these areas overlap with modelled 

old-growth in the forests of the two relevant EVCs.  A table at [25] of Mr Miezis’s 

outline of evidence as to maps purports to quantify the additional hectares of modelled 

old growth forest that might be incidentally protected by these prescriptions.27  

However, it must be noted that the overall amount of modelled old-growth forest 

protected by prescriptions of this kind at the time the FMP was first established was far 

higher than the amount currently quantified in the table at [25] of Mr Miezis’ outline.  It 

is clearly a stated premise of the imposition of the 60% conservation requirements in 

section 3.3 of the FMP that in addition about 18% of old growth forest is “unsuitable 

for timber production”.28  Thus, the targets in the FMP were intended to be additional 

to protections incidentally afforded by such reasons as steep terrain and proximity to 

streams.  

42. It follows that none of the above matters alters the key fact that since 2011 the area of 

old-growth forest in those EVCs protected by the Secretary in conservation reserves 

and/or SPZ has fallen below the static baseline.  The question then becomes whether 

that fact entailed or entails a failure by the Secretary to comply with its obligations under 

the FMP.  The mere fact that the area of old-growth protected in conservation reserves 

and/or SPZ has fallen below the static baseline is not sufficient to amount to a breach 

— the Plaintiff recognises (for example) that protected old-growth might be depleted by 

a bushfire and that depletion may lead to the area of protected old-growth falling below 

the static baseline.  In this regard, the Secretary’s response to any such depletion is 

critical.  As stated in the Plaintiff’s opening submissions, if (in such a case) the Secretary 

were to respond quickly by promptly amending the FMZ Scheme to bring it into 

conformity with the static baseline, although a technical breach might have momentarily 

occurred, it would be unnecessary and inappropriate for any relief to be sought or 

granted.29 

                                                      
 
26 D34 (7.1.565.3B (ii)). 
27 Ex P108, 8.2.002. 
28 Ex P3 (5.1.23) p 6, 35.  
29 7.1.51. at [48(d)]. 
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43. The evidence demonstrates a “substantial decline” (to use Mr Miezis’s words) in the 

area of old-growth forest in Damp and Wet Forest EVCs between 1 January 2014 and 

30 June 2014.30  Mr Miezis deposes that the decline was caused by wildfires that burned 

through the area in the late summer of 2014.31 The evidence also shows that the 

Secretary failed to take adequate steps, in response to the loss of protected old-growth 

in those EVCs, to amend the FMZ to increase the area of old-growth forest protected in 

conservation reserves and SPZ in order to rectify the losses caused by the wildfires.  

Tellingly, Mr Miezis gave no evidence of responsive steps taken by the Secretary and/or 

the Department to increase the area of old-growth protected in those EVCs (or any 

explanation as to why the Secretary did not take any responsive steps).  Indeed, there is 

no evidence suggesting the Secretary turned its mind to whether the old-growth forest 

in the Damp Forest EVC had become rare or depleted, or the obligation under section 

3.3 more generally, after the 2014 wildfires and whether any action needed to be taken 

as a result.32   

44. The parlous state of old-growth forest in the Damp Forest EVC was at least within the 

Secretary’s constructive knowledge, in that the Secretary had available to it after the 

2014 Orbost complex fires the information now assessed and disclosed in Ex P21.33  

That information shows that the extent of modelled old growth forest in the Damp Forest 

EVC has since those fires been below 10% of the extent of the EVC.  Under the JANIS 

criteria, that state of affairs is generally to be regarded as “rare or depleted”, triggering 

the obligation to protect all viable remaining examples of old growth forest in that EVC.  

Clause 4.6.4.4(a) of the Planning Standards is to like effect.   

45. No adequate explanation for the delay and inaction of the Secretary in relation to the 

state of protection of old growth in the Damp Forest EVC was given by Mr Miezis.  As 

noted at paragraph 12 above, Mr Miezis qualified his written evidence concerning the 

triggering of protection of viable examples of old-growth assessed as rare or depleted, 

saying that further assessment would be required. When asked by the Court about the 

Secretary’s proposed assessment process in light of the information about the depletion 

                                                      
 
30 Miezis WS Ex D1 8.2.020 at [178]. 
31 Miezis WS Ex D1 8.2.020 at [178]. 
32 Miezis XXN T 704.27-605.31. 
33 P21 5.2.36 at p 15. 
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of the Damp Forest EVC old growth,34 Mr Miezis referred to the fact that the 

Department has recently received funding (of about $17 million) for an assessment and 

review of the FMZ scheme in the lead up to the making of a new Regional Forest 

Agreement, and agreed that it was of concern that the information had been available 

since June 2014 without action being taken to assess whether additional protection was 

required. 

46. Indeed, there is no evidence that the Secretary has conducted a comprehensive or 

systematic review of the FMZ scheme at any time since the 2010.35  In order for one to 

be conducted properly and in accordance with section 3.3 of the FMP (and clause 4.6.4.4 

of the Planning Standards), it would be necessary for a re-assessment of the extent of 

modelled old-growth to have occurred.36  There is no evidence that any such re-

assessment occurred until the commencement of this proceeding.  To the present day, 

the publicly available dataset of modelled old growth remains MOG2009, which is now 

a decade out of date.  Until the commencement of the proceeding, there was no other 

modelled old-growth dataset, public or otherwise.  It appears that this has resulted in 

futile decisions on the changes of zone boundaries, such as the imposition of SPZ on the 

apparent basis of modelling of old growth in MOG2009 which was out of date because 

of timber harvesting in the interim.37      

47. This leads directly to paragraphs (b) and (c) of Issue 8.  Not only has the Secretary failed 

to maintain the FMZ scheme to provide for protection in conservation reserves or SPZ 

of at least 60% of the static baseline, as applied to Damp and Wet Forest EVCs, but the 

Secretary has positively amended the FMZ scheme over time in a way that has led, 

contributed to or failed to reverse that result.  Since the level of protection dropped 

below 60% of the static baseline for Damp and Wet Forest EVCs in 2011, the Secretary 

has updated the FMZ scheme on no less than 17 occasions.38  None of occasions resulted 

in that drop in protection being reversed.  In fact, the evidence shows that on at least 

                                                      
 
34 T 713.13-714 25 
35 Miezis xxn T 731.11-30, T 732.6-9. 
36 Miezis xxn T704.18-26. 
37 See eg Miezis xxn T 728.31–729.26 in relation to the Murrungowar case outlined by Mr Lincoln at P23 (2.1.011) paragraphs 
[23]-[24] and P64 (2.1.011.ASL-11). 
38 6.2.44 p 2-3. 
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three of those occasions – on 30 March 2012,39 10 April 201340 and 29 September 201441 

– modelled old-growth was removed from protection in SPZ, despite the fact that fact 

less than 60% of the static baseline was relevantly protected.  What’s more, on at least 

one of those occasions – 10 April 2013 – the result was that there was an overall 

reduction in the area of old-growth protected in the Wet and Damp Forest EVCs in the 

EG FMA.42  So much was conceded by Mr Miezis in cross-examination.43   

Issue 9 

48. Issue 9 asks: If yes, does this mean that the Secretary has failed to cause to put the FMP 

into operation within the meaning of s 22(1)(a) of the Forests Act?  

49. It follows from the Plaintiff’s answers to Issues 1–8 that Issue 9 should be answered 

“yes”.  For reasons developed above, s 22(1)(a) imposes an ongoing obligation on the 

Secretary to cause the FMP to be put into operation, which means implemented 

according to its terms.  On its proper construction, the conservation guideline in section 

3.3 of the FMP requires a minimum level of protection of old-growth forest in EVCs in 

the EGFMA through the creation of conservation reserves or SPZ according to a static 

baseline referable to 1995 levels.  The Secretary has failed to put the FMP into operation 

because the area of old-growth forest protected by conservation reserves and SPZ in 

Wet and Damp EVCs in the EGFMA has fallen below the static baseline, and yet the 

Secretary has failed to take action to prevent that situation occurring in the first place, 

and/or by failing to remedy that situation (as set out in answer to Issue 8). 

Issue 10 

50. Issue 10 asks: If the Secretary is in breach of an enforceable obligation, what relief (if 

any) should be granted?  

51. If the Court accepts the Plaintiff’s submissions in relation to the obligations imposed on 

the Secretary by the conservation guideline in section 3.3 of the FMP, and accepts that 

                                                      
 
39 First Lincoln Affidavit (P23; 2.1.011) at [21]-[22] and P63 (2.1.011.ASL-10); Miezis XXN T723-726. 
40 Second Lincoln Affidavit (P71; 2.2.012) at [26]-[32]; Miezis further reply statement (7.1.49) at [13]. 
41 Second Lincoln Affidavit (P71; 2.2.012) at [26], [33], [37], [40]; Miezis further reply statement (7.1.49) at [16], confirming 
only that there was no “net” removal of forest from SPZ. 
42 P106 (7.2.576.11) at p 2. 
43 Miezis XXN T757.28–759.21. 
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the Secretary has failed in its obligations in the manner identified in the Plaintiff’s 

answers to Issues 8 and 9, then the Court should:  

(a) declare that the Secretary has failed to comply with s 22(1)(a) of the Forests Act 

by maintaining the FMZ scheme in a manner contrary to the conservation 

guideline in section 3.3 of the FMP, and/or failing to maintain the FMZ scheme 

in a manner that complies with the conservation guideline in section 3.3 of the 

FMP; and 

(b) issue a mandatory injunction requiring the Secretary to comply with section 3.3 

of the FMP for the EGFMA by creating additional areas of protected old-growth 

forest in conservation reserves or SPZ in Wet and Damp Forest EVCs in the 

EGFMA such that the total area of old-growth forest in those EVCs is at least 

60% of 1995 levels.  

C. Code  

Issue 11 and Issue 12 

52. Issue 11 and Issue 12 are conveniently dealt with together.  Issue 11 asks: What is the 

correct construction of clause 4.6.4.4 of the Planning Standards?  Issue 12 asks: In 

particular, should clause 4.6.4.4 of the Planning Standards be construed as referring to 

protection of old-growth forest by reference to a static or variable baseline?  

53. The Plaintiff says that the express words of clause 4.6.4.4 lead to the conclusion that the 

protection in conservation reserves or SPZ of 60% of old-growth is to occur by reference 

to a static baseline.  In referring to the proportion of each old-growth EVC to be 

incorporated into conservation reserves or SPZ, sub-paragraph (b) expressly refers to 

“at least 60% … [of] old growth forest EVCs present in 1995” (emphasis added). 

54. The Secretary appears to accept that on a “literal reading” clause 4.6.4.4 refers to 60% 

of a static baseline.44  The Secretary’s argument is that the words “present in 1995” 

resulted from a drafting error.45  There are two difficulties with this argument: 

(a) First, there is insufficient evidence before the Court to warrant a finding that the 

relevant words were included in error.  Although Mr Miezis asserted that he 

                                                      
 
44 T 530.27-531.4 (Secretary’s opening address). 
45 Secretary’s Amended Defence at [17]. 
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could “confirm” the words amounted to a drafting error,46 he was not involved 

in the drafting and was not on the reference group that considered the exposure 

draft of the Code and the changes proposed to it.47  Moreover, Mr Miezis 

conceded he did not know the extent to which the reference group was apprised 

of the change made to clause 4.6.4.448 that resulted in the words “present in 

1995” being added.  His evidence of the drafting error amounts to no more than 

self-serving speculation.  Further, the document at 7.2.575.72 indicates specific 

consideration was given to inclusion of the year the percentage was to be 

measured from (a point conceded by Mr Miezis).49   

(b) Secondly, even if the words were included in error, unless and until the text of 

clause 4.6.4.4 is formally amended, it is that text (and not some other text) which 

must be taken into account in the construction of the clause.  The inclusion of 

that text cannot be characterised as a “grammatical” 50 or “obvious”51 drafting 

error of a kind that leads to manifest absurdity.  The fact that the drafters might 

have intended different wording – wording that did not find its way into the final 

version of the Planning Standards – is simply irrelevant to the construction task.   

Issue 13 

55. Issue 13 asks: Does clause 4.6.4.4 give rise to any obligation on the Secretary?   

56. The Plaintiff contends that section 4.6.4.4 applies to the Secretary.  Section 4.6.4.4 is 

part of section 4.6 of the Planning Standards, which is directed to “Vegetation 

Communities – Fixed Zoning”.  The various subsections of section 4.6 require action 

that can only be undertaken by the Secretary.  For example, various subsections require 

inclusion of areas of land “in the SPZ” (e.g., 4.6.1.1, 4.6.3.1) or “in conservation 

reserves and SPZ” (e.g., 4.6.3.3).  Only the Secretary, assisted by the Department in 

                                                      
 
46 Miezis WS Ex D1 8.2.020 at [125]; T 754.8-11. 
47 T 752.21-25. 
48 T 753.31-754.7. 
49 T 753 (in particular at .25-30). 
50 Cf Taylor v The Owners – Strata Plan 11564 (2014) 253 CLR 531 at [38] (French CJ, Crennan and Bell JJ), referred to in 
the Secretary’s opening submissions at [85]. 
51 Cf Darebin City Council v Municipal Association of Victoria [2017] VSC 51 at [27] fn 11, referred to in the Secretary’s 
opening submissions at [86]. 
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carrying out its functions, can include areas of land in the SPZ or in conservation 

reserves.52   

57. The fact that section 4.6.4.4 applies to the Secretary is only the first step in the analysis.  

The next step is to ask: does section 4.6.4.4, in its application to the Secretary, oblige 

the Secretary to do any particular thing (or not)?  This is addressed in answering Issue 

15 below. 

Issue 14 

58. Issue 14 asks: Is the Secretary a public authority within the meaning of s 67 of the CFL 

Act?  

59. The question should be answered “yes”.  Section 3(1) of the CFL Act defines “public 

authority” as a “body corporate created for a public purpose by or under an Act” 

(followed by several inclusive examples of such bodies).  The Secretary is a body 

corporate under s 6 of the CFL Act.  Moreover, in light of the Secretary’s functions 

under the CFL Act and the Forests Act, it is not reasonably in dispute that the Secretary 

is “created for a public purpose by or under an Act”.  Accordingly, the Secretary is a 

“public authority” for the purposes of s 67(1) of the CFL Act.  None of the points raised 

by the Secretary in its opening submissions, including that it is “inherently unlikely” 

that the Secretary would play the role of both regulator and regulated (which in fact it 

did before the establishment of VicForests in or about 2003), is sufficient to overcome 

that straightforward application of the statutory text.53   

Issue 15 

60. Issue 15 asks: If clause 4.6.4.4 of the Planning Standards applies to the Secretary, what 

is the character of any obligation on the Secretary arising from clause 4.6.4.4?   

61. The Plaintiff contends that clause 4.6.4.4 gives rise to an enforceable obligation on the 

part of the Secretary because clause 4.6.4.4 is part of the Code, and s 67(1) of the CFL 

Act prohibits a public authority from taking action contrary to the Code unless the 

                                                      
 
52 See Miezis WS D1 8.2.020 [22], [23(c)], deposing that the Secretary, assisted by the Department, prepares and makes 
amendments to the forest management zoning scheme.  See also T703, where Mr Miezis confirmed in cross-examination that 
it is the Secretary, and not VicForests, which applies the fixed zoning standards.  See also the statement of “scope” in the 
Planning Standards, Ex P12 5.2.31 at page 4, which includes “All DEPI planning staff”. 
53 Secretary’s opening submissions 7.1.52 at [72]-[76]. 
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conditions in subparagraphs (a) and (b) are met.  If the Court accepts the Plaintiff’s 

argument that the Secretary is a public authority for the purposes of s 67(1) of the CFL 

Act, it follows that the Secretary (like any other public authority) cannot take action 

contrary to the Code unless the sub-paragraph (a) and (b) conditions are met.  In the 

same way that s 22(1)(a) of the Forest Act operates on section 3.3 of the FMP, the effect 

of s 67(1) of the CFL Act is to transform clause 4.6.4.4 into an obligation that operates 

on the Secretary unless s 67(1)(a) and (b) are satisfied. 

Issue 16 

62. Issue 16 asks: Does s 67 of the CFL apply to all public authorities, or only those to 

which a Code of Practice is already made applicable?  

63. The text of s 67(1) states that “a public authority must not take action contrary to a Code 

of Practice ...”.  The proscription therein is not limited to public authorities to which a 

Code of Practice already applies.  The text reads, simply, “public authorities” without 

qualification.  In the Plaintiff’s submission, there is no basis for reading such a 

qualification or limitation into the statutory text.  The relevant question, in any given 

case, is whether the public authority has taken action “contrary to a Code of Practice”.  

Questions of how and why the relevant Code of Practice applies to the public authority 

in question may be relevant to whether it can be said that the public authority’s action 

was “contrary” to the Code.  That will be a question to be answered in each case.   

64. It is not difficult to envisage a situation where a Code of Practice, by its terms, is directed 

to specific public authorities, and yet a public authority not contemplated under the Code 

of Practice takes action that is said to be contrary to it.  In such circumstances, in the 

Plaintiff’s submission, there may well be argument about whether the public authority’s 

action is “contrary” to the Code in the relevant sense.  However, there is no foundation 

in the text (and no reason founded in the context or purpose of the CFL Act) to support 

an argument that s 67(1) itself only applies to public authorities to which a Code of 

Practice is “already made applicable”.  On this point, the statutory text is not ambiguous. 

Issue 17 

65. Issue 17 asks: Has the Secretary taken action contrary to the Code by: 

(a) not adhering to clause 4.6.4.4 of the Planning Standards; and/or 
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(b) making amendments to the FMZ scheme; 

(c) maintaining the FMZ scheme in a manner contrary to clause 4.6.4.4 of the 

Planning Standards? and/or 

(d) since 2014, making amendments to the FMZ scheme, which in turn have led to 

the updating of the FMZ100 spatial dataset, such that after any such amendment 

the FMZ100 spatial dataset did not identify an amount of SPZ protection for old 

growth forest in the Damp Forest and/or Wet Forest EVCs, which, together with 

the areas of old growth forest in Damp Forest and/or Wet Forest EVCs protected 

in conservation reserves, reached 60% of the static baseline – whether or not 

60% of the static baseline was met prior to the amendment?  

66. The Plaintiff submits that the answer is “yes” for the reasons given in response to Issue 

8 save that the Plaintiff does not rely in response to this Issue on omissions, or actions 

taken by the Secretary before the Code came into force in October 2014.  Accordingly, 

the Secretary’s action taken contrary to the Code consists in: (a) maintaining the FMZ 

scheme over time in a manner contrary to clause 4.6.4.4 of the Planning Standards; and 

(b) amending the FMZ scheme on the 10 occasions since the Code54 came into force 

such that after each such amendment the FMZ100 spatial dataset did not protect in SPZ 

or conservation reserves at least 60% of the static baseline. 

Issue 18 

67. Issue 18 asks: If yes, has the Secretary taken action contrary to the Code within the 

meaning of s 67 of the CFL Act?  

68. It follows from the answer to Issue 17 that the answer to this Issue is “yes”, as there has 

been no argument put by the Secretary that the conditions in s 67(1)(a) and (b) have 

been met. 

Issue 19 

69. Issue 19 asks: If the Secretary has breached s 67 of the CFL Act, what relief (if any) 

should be granted?  

70. If the Court accepts the Plaintiff’s submissions in relation to the obligations imposed on 

the Secretary by s 67 of the CFL Act and clause 6.4.4.4 of the Planning Standards, and 

                                                      
 
54 P8 (6.2.44) at p 2-3. 
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accepts that the Secretary has failed in its obligations in the manner identified in the 

Plaintiff’s answers to Issue 17, then the Court should:  

(a) declare that the Secretary has failed to comply with s 67 of the CFL Act by taking 

action contrary to the Code by maintaining the FMZ scheme contrary to clause 

6.4.4.4 of the Planning Standards in circumstances where the conditions in s 

67(1)(a) and (b) of the CFL Act have not been met; and 

(b) issue a mandatory injunction requiring the Secretary to cease taking action 

contrary to Code by maintaining the FMZ contrary to clause 6.4.4.4 of the 

Planning Standards in circumstances where the conditions in s 67(1)(a) and (b) 

of the CFL Act have not been met.  

 

D. Case against VicForests and the precautionary principle 

Issue 20 

72. Issue 20 asks: As at August 2018, what was the percentage of the total area of the Damp 

Forest EVC represented by the remaining area of old-growth forest in that EVC? 

73. The total area of Damp Forest EVC in the EG FMA is recorded:  

(a) in the EG FMP in 1995 as 238,293ha, based on the Woodgate Study and GIS;55 

(b) in the 1997 Amendment to the EG FMP as 237,533ha;56 

(c) in the 2010-2011 zoning review document as 237,500ha.57 

74. The difference between the figures is immaterial for the purpose of calculating the total 

area of that EVC that is old-growth forest.58  There is no evidence that the extent of the 

Damp Forest EVC has changed in the period 2010 – 2018.  Mr Mueck’s evidence is that 

                                                      
 
55 EG FMP Ex P3 (5.1.23), Appendix D, p 118. 
56 EG FMP Amendment Ex P7 (5.1.26), p 10. 
57 2010 Ministerial Brief Ex D52 (7.2.575.52), p 17; being a rounded-down figure of the 1997 EG FMP Amendment figure, 
see T 654.15-28. 
58 Conceded by Mr Miezis at T 653.23-26; T 654.4-7. The immaterial difference in the figures between the 1997 FMP 
Amendment and the 1995 FMP is explained in the CRA report, which contains the figures as they appear in the 1997 FMP 
Amendment (see Ex P107 (7.2.590), p13; and Ex P7 (5.1.26), p 10), for explanation see Ex P69 (2.1.011.ASL-29), p103, 
‘Minor differences between the figures in this table and those in the East Gippsland Forest Management Plan and Woodgate 

et al. (1994) are due to corrections made to public land tenure information and data processing methods since publication of 

those reports’.  
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possible changes in EVC are a result of only extreme occurrences.59 The Secretary’s 

Department maintains a spatial dataset which maps the approximate locations and extent 

of EVCs (as modelled), named “Native Vegetation - Modelled 2005 Ecological 

Vegetation Classes” (NV2005_EVCBCS).60  This EVC dataset is the dataset used by 

the Secretary in conducting its analysis of the areas of old-growth forest in the Wet and 

Damp Forest EVCs as at 2018.61   

75. The total area of old-growth forest modelled in the Damp Forest EVC in August 2018 

is 22,853ha.62 This represents 9.6% of the total area of Damp Forest EVC, as recorded 

in the FMP, the 1997 FMP Amendment and the 2010 zoning review document, referred 

to in paragraph 73 above. 

Issue 21 

76. Issue 21 asks: In circumstances where there is no alleged breach of the Management 

Standards and Procedures (MSP) against VicForests, does s 1.3.1.1 of the MSP operate 

to deem VicForests’ timber harvesting operations to comply with the Code and thus 

clause 2.2.2.2 of the Code?  

77. VicForests relies on cl 1.3.1.1 of the MSP to contend that its operations are deemed to 

comply with the Code (and, therefore, the precautionary principle).63  The argument 

should not be accepted.   

78. The Code expressly requires the application of the precautionary principle (section 

2.2.2.2).  It is a “mandatory action” under the Code.  Clause 1.2.1.1 of the MSP explain 

that the MSP provides standards and procedures to instruct managing authorities, 

harvesting entities and operators “in interpreting the requirements of the Code”.  This 

language makes clear that the MSP is not intended to displace the requirements of the 

Code.  So, too, cl 1.2.1.2 provides that the MSP does not take the place of the mandatory 

actions in the Code.  This is a clear expression of the fact that the Code is the principal 

instrument – the MSP is not intended to replace it.  To make the point even clearer, cl 

                                                      
 
59 Evidence of Mr Mueck, T 324.18-325.14 
60 Secretary’s Amended Defence at [8A(j)], CB 1.1.004, p 4; Metadata for NV2005_EVCBCS, Ex P27 (2.1.011.ASL-5), p 2. 
61 2018 Old Growth report, Ex P21 (5.2.36), pp 8-9, parts 2.1.1 & 2.1.4. 
62 2018 Old Growth report, Ex P21 (5.2.36), p 15. The current modelling was accepted as the best available information as to 
the areas of old growth in the Wet and Damp Forest EVCs at T 799.17-23. 
63 VicForests’ Outline of Opening Submissions at [68]-[71]. 
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1.2.1.3 provides that where there is a conflict between the Code and the MSP, the Code 

“shall prevail”.  There can be no doubt, having regard to these provisions, that nothing 

in the MSP can be understood or interpreted as replacing or undermining the mandatory 

actions in the Code, including cl 2.2.2.2.  In this regard, it should be noted that the 

deeming provision refers to cl 1.2.1.3 (“notwithstanding cl 1.2.1.3), but does not refer 

to cl 1.2.1.2.  VicForests’ argument, founded on the deeming provision, cannot be 

maintained in light of cl 1.2.1.2 of the MSP.  It is irrelevant that the Plaintiff does not 

allege a breach of the MSP against VicForests.  What the Plaintiff does say is that: 

VicForests is not complying with the precautionary principle, and to that extent there is 

non-compliance with the Code itself (non-compliance which cannot be cured by the 

deeming provision); and, there is relevant non-compliance with the MSP (cl 4.6.4.4) by 

the Secretary.   

Issue 22 

79. Issue 22 asks: If the answer to issue 21 is no, if the Secretary is required to maintain the 

FMZ scheme on the basis of the static baseline, and any failure by the Secretary to do 

so has resulted in a breach of an alleged statutory obligation, does the logging by VF 

of coupe 26 or any other coupe at issue in the proceeding pose a threat of serious or 

irreversible environmental damage?   

Presence of old-growth forest  

80. In answering issue 22, the first issue arising is whether coupe 26 or any other coupe at 

issue in the proceeding contains old-growth forest in Wet Forest or Damp Forest EVCs 

that is not protected in SPZ.   

81. Records of VicForests (in particular, documents recording “field checks” in coupes, and 

maps, many of which were put to Mr Gunn during cross-examination) provide a 

sufficient basis for the Court to find that there is old-growth forest in Wet and/or Damp 

Forest in 11 coupes the subject of the proceeding.  In relation to these coupes, each of 

which is at issue in the proceeding (i.e. not fully protected in SPZ),64 there exists a 

VicForests document recording old-growth forest as “present” in a column described as 

a “field check”.65  On their face, these documents record the presence of old-growth 

                                                      
 
64 See Attachment A to the Plaintiff’s Outline of Opening Submissions. 
65 The documents are: Ex P114 (7.2.587.4) (coupe 838-505-0011); Ex P118 (7.2.587.12) (coupe 838-505-0016); Ex P121 
(7.2.587.51) (coupe 841-504-0023); Ex P125 7.2.587.38 (coupe 841-504-0022); Ex P128 (7.2.587.184) (coupe 885-506-0009); 
Ex P132 7.2.587.68 (coupe 842-515-0026); Ex P140 (7.2.587.23), Ex P141 (7.2.587.25) (coupe 841-504-0003); Ex P143 
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forest in the coupe.  To the extent Mr Gunn (who did not author the documents) 

suggested the reference to “present” in the field check column should be understood as 

a reference to modelled old-growth (not old-growth present in the field),66 when pressed 

on this point during cross-examination he said he “didn’t know”.67  The following day, 

Mr Gunn reverted to his original position and again stated that the field check referred 

to modelled old-growth,68 but when asked further questions on that topic he ultimately 

said that perhaps “old growth elements” were checked in the field.69 In the absence of 

direct evidence from the author of these documents to contradict what is apparent on the 

face of the document, and given Mr Gunn’s variable evidence on the point, the Court 

should accept that the documents show what they purport to show – the presence of old-

growth forest in the field, in these coupes.   

82. Mr Gunn was then shown maps of the coupes (maps prepared by VicForests in some 

instances, and maps prepared by Mr Lincoln) and agreed the maps showed modelled 

old-growth in those coupes in Wet and/or Damp Forest.70  The Secretary admits that 

each of the coupes in issue in the proceeding contains some modelled old growth forest 

in the Damp Forest or Wet Forest EVC.71  Mr Todd’s evidence is that the method to 

identify the old-growth in the 2017 and 2018 reports (being the mapped areas depicted 

on Mr Lincoln’s maps72 and Ms Mitchell’s maps73) is sound.74 

                                                      
 
(7.2.587.134) (coupe 870-504-0007); Ex P146 (7.2.587.107) (coupe 848-506-0006); Ex P147 (7.2.587.160) (coupe 870-504-
0022); Ex P149 (7.2.587.208) (coupe 891-513-0009). 
66 T 886.24-24; T 887.12-13. 
67 T 887.19-29; 894.11-15. 
68 T 942.  
69 T 943.30-944.4. 
70 Coupe 838-505-0011 (maps at Ex P115 7.2.587.6; Ex P65 2.1.011.ASL-12.R at p 9), T 884-889; coupe 838-505-0016 (maps 
at Ex P119 7.2.587.17; Ex P65 2.1.011.ASL-12.R at p 9), T 893-895; coupe 841-504-0023 (maps at Ex P122 7.2.587.53; Ex 
P65 2.1.011.ASL-12.R at p 13), T 895-897; coupe 841-504-0022 (maps at Ex P126 7.2.587.39; Ex P65 2.1.011.ASL-12.R at 
p 15), T 903-904; coupe 885-506-0009 (maps at P129 7.2.587.189; Ex P65 2.1.011.ASL-12.R at p 23), T 905-907; coupe 842-
515-0026 (map at Ex P65 2.1.011.ASL-12.R at p 19), T 924-925; coupe 841-504-0003 (map at Ex P65 2.1.011.ASL-12.R at p 
15), T 950-51.  The following documents bear out the same conclusions, with respect to different coupes, although they were 
not put to Mr Gunn (consistently with the exchange at T 952.9-21): coupe 870-504-0007 (Ex P143 7.2.587.134, Ex P144 
7.2.587.135, map at Ex P65 2.1.011.ASL-12.R at p 31, Ex P145 7.2.587.152); coupe 848-506-0006 (Ex P146 7.2.587.107, map 
at Ex P65 2.1.011.ASL-12.R at p 11); coupe 870-504-0022 (Ex P147 7.2.587.160, map at Ex P65 2.1.011.ASL-12.R at p 31, 
Ex P148 7.2.587.166); coupe 891-513-0009 (Ex P149 7.2.587.208, map at Ex P65 2.1.011.ASL-12.R at p 39, Ex P150 7.2.595).  
71 Secretary’s Amended Defence at [34]. 
72 Lincoln Ex P23 (2.1.011) at [25]; Ex P65 (2.1.011.ASL-12.R); Second Lincoln Ex P71 (2.2.012) at [9]-[10]; Ex P30 (7.2.597) 
Aide memoire to Plaintiff’s maps. 
73 Ex P81 (8.2.004), pp 53-70, those areas labelled “Modelled Old Growth Forest 2017” depict the spatial datasets produced 
by the Secretary’s Department as described in the 2017 Report, see Ex P81 (8.2.004), p 10, and referred to at Second Lincoln 
Ex P71 (2.2.012) [9]-[10]. 
74 Todd Ex P109 (3.1.019) at [66], [74]-[77]. 
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83. On the basis of this evidence, the Court should be satisfied that the following coupes 

that are in issue in the proceeding contain old-growth forest in Damp Forest and/or Wet 

Forest EVCs which is not protected in SPZ: coupe 838-505-0011; coupe 838-505-0016; 

coupe 841-504-0023; coupe 841-504-0022; coupe 885-506-0009; coupe 842-515-0026; 

coupe 841-504-0003; coupe 870-504-0007; coupe 848-506-0006; coupe 870-504-0022; 

coupe 891-513-0009. 

84. Further, Mr Mueck gave evidence that he inspected one of the coupes the subject of the 

proceeding – coupe 891-514-000975 - and identified what he described as potential old-

growth forest in that coupe, including outside the area of modelled old growth.76  The 

coupe is mapped entirely as Wet Forest and Damp Forest EVC,77 and is not protected 

in SPZ (i.e. it is wholly in issue in the proceeding).78  Further, when conducting an aerial 

photograph interpretation while under cross-examination, Mr Mueck identified large 

areas of both coupes 891-514-0009 and Coupe 26 as likely old-growth forest, based on 

interpretation of the textures of the forest canopy.79   

85. While the area of modelled old-growth forest within Coupe 26 is now in SPZ80, on the 

basis of the API conducted by Mr Mueck for Coupe 26 (and the unreliability of the use 

of modelling at the fine scale)81 the Court should find that old-growth forest is likely  

present within the part of Coupe 26 that remains outside SPZ (about the eastern half). 

Mr Gunn accepted that the boundary of the modelling in Coupe 26 may not be the 

precise boundary of old-growth forest.82 Mr Miezis accepted that it would be prudent to 

field assess for old growth forest outside the precise boundaries of the modelling, given 

positional precision issues with the modelling.83  Mr Mueck’s evidence is that aerial 

photograph interpretation (API) can be used to identify nominal old growth forest in an 

                                                      
 
75 Described by Mr Mueck as the Yalmy Road coupe. 
76 First Mueck Expert Report, P81 (8.2.004) at p 20 [29]-[35] and p 20-21 (“discussion” section); T 370.14-372.22; 404.13-31; 
409.25-410.2. 
77 Ex P65 (2.1.011.ASL-12.R) at p 37. 
78 See Attachment A to the Plaintiff’s Outline of Opening Submissions. 
79 Amended Figures 1 and 2 as marked by Mr Mueck during cross examination Ex D47 (8.9.009); T 373.2-374.14; 401.31-
402.26. 
80 See Attachment A to the Plaintiff’s Outline of Opening Submissions and Ex P65 (2.1.011.ASL-12.R), p18. 
81 See Todd Ex P109 (3.1.019) at [37], [60], the modelling is unreliable at scales less than 1:100,000; VicForests coupe plans 
are at scales of about 1:10,000, see revised coupe plan map for Coupe 26 dated 19 Dec 2018 Ex P159 (7.2.579.375) (being map 
forming part of coupe plan dated 19 Dec 2018 at Ex P157 7.2.579.372, enclosed with VicForests’ letter to DELWP, see T 
949:8-15). 
82 T 949.16-28. 
83 T 712:8-21 
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area based on the texture of the forest canopy;84 and modelling is suitable for use as an 

indicator as to presence of old growth, with the extent of the value then determined by 

a combination of API and ground inspection.85 The Department conducted its own API 

and disturbance analysis of Coupe 26 and found that that there is very little historical 

timber harvesting or fire records impacting the gross coupe area, and aerial photographs 

show the presence of spreading large tree canopies and no apparent patches of 

regrowth.86 API was the key method utilised in the Woodgate Study, with some field 

validation.87  

Existence of a threat that logging will damage old-growth forest  

86. The next issue arising is whether there a threat that logging by VF in coupe 26 or any 

other coupe at issue in the proceeding will damage old-growth forest in Wet Forest and 

Damp Forest EVCs.   

87. In the Plaintiff’s submission, there can be no real doubt that old-growth forest – actual 

old-growth forest – exists in coupe 26 and other coupes at issue in the proceeding.  In 

addressing this issue, these submissions have addressed coupes where field checks have 

been carried out by VicForests.  However, even for those coupes where a field check 

has not yet been undertaken, the presence of modelled old-growth in those coupes makes 

it sufficiently probable there is old-growth in the coupe.  While no party has suggested 

that modelled old-growth precisely represents the boundaries of what is on the ground, 

at the same time neither Defendant has led any evidence that the Department’s 

modelling is so poor that it would not be safe to say, based on the existence of modelled 

old-growth forest in a coupe, that some old-growth forest is actually present in that 

coupe.   

88. If VicForests decides to log in any of the coupes the subject of the proceeding, unless 

the old-growth is protected in SPZ, there is nothing to prevent VicForests from logging 

old-growth forest in the coupe.  While the identification of a protected species might 

result in certain restrictions on logging in particular areas, identification of a protected 

species does not lead to an automatic prohibition on logging all of the old-growth in the 

                                                      
 
84 T 282.6-283.16, 373:2-374:14, 712:8-21; 7.2.577, Third Mueck Report Ex P86 (7.2.577), p4. 
85 Mueck Report Ex P81 (8.2.004), p21. 
86 Letter from DELWP to VF Ex P135 (7.2.577.312), p1. 
87 Woodgate Ex P2 (5.1.21), Ch 4, [4.2], p 21.  
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coupe.88  In relation to the Greater Glider, Mr Gunn’s evidence was that VicForests has 

no particular policy which prohibits it logging old-growth forest, even when this 

threatened species is detected.89  Similarly, in relation to the Long-footed Potoroo (an 

endangered species) and Orbost Spiny Crayfish (a threatened species) – each of which 

has been detected in coupes in issue in the proceeding -90 Mr Gunn gave evidence that 

identification of the species in the coupe may result in areas being excluded from 

logging but would not trigger a moratorium on logging any old-growth in the coupe.91   

89. VicForests has not given a commitment (whether by way of an undertaking or a formal 

policy position) that it will not log old-growth forest in the coupes the subject of the 

proceeding.  Under current policy, logging of old-growth forest is permitted to continue 

outside CAR reserves.92 Accordingly, if VicForests proceeds to harvest timber in any of 

the coupes the subject of the proceeding, there is a threat such logging will damage old-

growth forest in Wet and/or Damp Forest EVCs.  

The first condition precedent of the precautionary principle  

90. The next step in the analysis is the first condition precedent that must be satisfied to 

trigger the application of the precautionary principle93 – will such logging amount to a 

threat of environmental damage that is serious or irreversible?  The answer is “yes”.   

91. A threat to log old-growth forest amounts to a threat of environmental damage.  Trees 

are part of the natural environment.  Logging a stand of trees (whether or not those trees 

are old-growth) will, therefore, damage the environment.  There will inevitably be other 

environmental damage associated with the logging process, whether it be damage to the 

understorey or damage caused by the need to create access roads and the like.94   

                                                      
 
88 As was clear in the evidence of Mr Gunn at T 926.10-29. 
89 T 913.24-914.1.  
90 See, e.g., Ex P121 (7.2.587.51); Ex P125 (7.2.587.38); Ex P141 (7.2.587.25). 
91 T 922.9-27. 
92 T 947.4-9 (Miezis). 
93 See Brown Mountain at [188]; My Environment at [272].  See also Telstra Corporation Ltd v Hornsby Shire Council (2006) 
67 NSWLR 256 at [128] (Preston CJ) (Telstra) (concerning the application of the precautionary principle in a different 
regulatory context). 
94 See T 927.19-934 (Gunn). 
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92. VicForests contends that because it is unknown what any timber harvesting operations 

in the coupes “will look like”, the Court is “unable to properly identify the necessary 

threat” for the purpose of determining whether the precautionary principle is engaged.95 

93. In considering VicForests’ position, it is important to note what is not said.  VicForests 

has not said that it will not log old-growth forest (whether modelled or actual) in the 

coupes that remain at issue in the proceeding, nor that it has any plan to cease logging 

old-growth forest more generally.  Accordingly, there remains a threat of logging of old-

growth forest in those coupes.  The extent of VicForests’ submission is essentially to 

say that prior to any logging, if threatened species are detected, there may be exclusions 

that will operate in the coupes.  This does not alter the existence of the threat – there 

remains a threat of old-growth forest being logged in those coupes, regardless of 

exclusions that might apply to restrict how the logging is carried out in the coupe.  

Rather, the possibility of threatened species detections and any resulting exclusions may 

have an impact on the magnitude of any threat to threatened species in those coupes.  

However, this does not affect the existence of a threat of environmental damage to old-

growth forest for the purposes of the first condition precedent.  Unless and until 

VicForests says it will not log any old-growth forest in the coupes that remain in issue 

in the proceeding, the threat of environmental damage remains. 

94. Moreover, VicForests’ contention is in tension with the correct approach to the 

precautionary principle (as developed in the case law).  As Parker CJ observed in 

Telstra, the first condition precedent does not require actual damage – a threat is 

sufficient.96  This fact alone (that a threat is sufficient) suggests the principle has work 

to do in circumstances, like the present case, where there is not yet complete certainty 

about precisely how the action or decision at issue “will look” if it is implemented.  A 

threat, of course, is a thing that has not yet happened.  It is also clear from the case law 

that in assessing a threat of environmental damage, the Court will look to possibilities 

(not just certainties).  Thus, in Telstra, Parker CJ refers to factors (in the context of 

assessing the seriousness or irreversibility of environmental damage) including the 

“magnitude of possible impacts” and the “temporal scale of possible impacts”.97  

                                                      
 
95 VicForest’s Outline of Opening Submissions at [75]. 
96 Telstra (2006) 67 NSWLR 256 at [129]. 
97 Telstra (2006) 67 NSWLR 256 at [131]. 
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Accordingly, it is inconsistent with the language used in the first condition precedent 

(and the case law) to confine the application of the precautionary principle in the manner 

for which VicForests contends.    

95. In support of its contention, VicForests relies on the fact that in MyEnvironment, Osborn 

J accepted that it was not (at that time) possible to properly identify any threat in relation 

to two coupes in the proceeding (Freddo and South Col) because there was “no 

sufficiently advanced proposal” to log the two coupes.98  In that proceeding, the coupes 

were proposed for logging on a TRP,99 but VicForests had not yet developed a final 

forest coupe harvesting plan.100  There is, however, an important distinction to be drawn.  

MyEnvironment concerned the Leadbeater’s Possum, and specifically if the three coupes 

the subject of the proceeding contained Leaderbeater’s Possum “Zone 1A” habitat.  An 

important part of Osborn J’s reasoning is that VicForests’ witness had conceded that 

Freddo and South Col may contain Zone 1A habitat, and VicForests’ Defence had stated 

it would not log areas classified as Zone 1A.101  Justice Osborn decided there was no 

proper basis to conclude that VicForests proposed to act contrary to its expressed 

intention.102  These matters put Osborn J’s decision that it was not possible to identify 

any threat in relation to Freddo and South Col in context.  Further, the Court found: 

If it is accepted that the TRP relates to coupes which have themselves been 
produced by a balanced planning exercise which takes account of considerations 
of ecologically sustainable development and if it is further accepted that the 
logging will comply with the prescriptions designed to protect LBP habitat 
within such coupes, MyEnvironment faces a difficult task in establishing that 
logging will breach the precautionary principle.103  

96. Accordingly, on the facts of MyEnvironment, there was no basis to find that VicForests 

would breach those prescriptions directed to the conservation of the species in issue and 

alleged to be the subject of the threat of serious/irreversible damage.  It is not a 

comparable context to the present case. 

97. The starting point of the Plaintiff’s case against VicForests is quite different.  In contrast 

to the position in MyEnvironment, the Plaintiff here contends that the balanced planning 

                                                      
 
98 MyEnvironment [2012] VSC 91 at [276] (see VicForests’ Outline of Opening Submissions at [75]). 
99 MyEnvironment [2012] VSC 91 at [13]. 
100 MyEnvironment [2012] VSC 91 at [17(c)]. 
101 MyEnvironment [2012] VSC 91 at [258], [259]. 
102 MyEnvironment [2012] VSC 91 at [259]. 
103 MyEnvironment [2012] VSC 91 at [271] 
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exercise and the specific standards in the regulatory framework directed to the 

protection of old-growth forest are not being complied with, due to the Secretary’s non-

conformity with the static baseline. In further contrast to MyEnvironment, nowhere here 

has VicForests stated that it will not log old-growth forests in the coupes subject of the 

proceeding. This is precisely the kind of situation where the precautionary principle 

applies to VicForests’ conduct – to protect against the threat of serious or irreversible 

damage to a specific environmental value (old-growth forest) during a period of non-

conformity to the applicable prescriptions directed to the conservation of that 

environmental value (3.3 of the FMP and cl 4.6.4.4), due to the conduct/omission of 

another entity (the Secretary). Such a finding is consistent with the Court’s findings in 

both Environment East Gippsland and MyEnvironment. 

98. In the Plaintiff’s submission, the key inquiry in relation to this issue is not whether a 

threat to log old-growth forest amounts to a threat of environmental damage, but whether 

such damage is serious or irreversible.  The Plaintiff says that it is, and in so doing, relies 

principally on: 

(a) the evidence of Mr Mueck; 

(b) that old-growth forest is identified in the FMP (and related contextual documents 

including the NFPS, JANIS and the policy documents informing it) as an 

important environmental value deserving of protection, and there is current non-

conformity with that protection (the static baseline); 

(c) the accepted “significant” reduction in the area of old-growth forest in the 

relevant EVCs since 1995,104 with the result that: 

i. the remaining area of Damp Forest old-growth (modelled) is now 53% of 

the 1995 baseline and thereby less than the minimum specified protection 

in the FMP, set in the context of and consistent with the NFPS, JANIS and 

the RFA – in that context any further logging of Damp Forest EVC is 

exacerbating non-conformity with the minimum planned protection; 

                                                      
 
104 T:799:17-23 
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ii. the remaining area of Wet Forest old-growth in the FMA is now 60.8% of 

the static baseline and in that context, any further logging of Wet Forest 

EVC poses a real threat of irreversibly damaging areas of old-growth forest 

that are required for inclusion in the SPZ in order to meet the minimum 

planned protection, having regard to the factors to be considered by the 

Secretary in selecting such areas for protection as set out in 3.3;   

(d) That the area of Damp Forest old-growth is now less than 10% of the extent of 

Damp Forest EVC, and so is “rare and depleted” pursuant to JANIS and 4.6.4.4 

of the Planning Standards. 

Mr Mueck’s evidence 

99. Mr Mueck gave clear evidence of his opinion that old-growth forest that is logged is 

likely to be permanently excluded from the old-growth estate.105  He described the 

likelihood of this outcome as having a “very high probability” based on his experience 

and research.106  He gave evidence, in particular, that timber harvesting affects a number 

of species of flora differently to wildfire.107  An example he gave was that of the tree 

fern, which he said showed a significant decline post-timber harvesting.108 Mr Mueck’s 

opinion took into account climate change, with tendencies for more prolonged and hotter 

dry periods that would tend to encourage more bushfires so that recovery towards an old 

growth phase would be more difficult.109  However, even assuming a stable climate, Mr 

Mueck gave evidence that it would take centuries for an area to be redefined as old-

growth.110  Even in such a “stable climate” scenario, Mr Mueck’s evidence was that the 

renewed forest would not be the same.  The effect of Mr Mueck’s evidence was that 

timber harvesting can result in a different species composition and structure in the 

forest,111 such that when the forest does grow back, it is not the same as the pre-

harvesting forest.   

                                                      
 
105 T 344.11-16. 
106 T 344.24-26. 
107 T 333.1-7; 493:4-14 
108 T 334-335.  See also the First Mueck Expert Report, Ex P181 (8.2.004) at p 13 [10]. 
109 T 335.21-27; 343.12-27; 494.20-28. 
110 T 345.19-24.  See also the First Mueck Expert Report, Ex P181 (8.2.004) at p 13 [9]. 
111 T 324-325. 
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100. Mr Mueck also gave evidence about the logging of old-growth forest having a 

potentially significant impact on threatened species (in particular, hollow-dependent 

fauna).  Mr Mueck explained that although logging of old-growth in one isolated area 

may not have an overall impact on threatened species, there is an accumulated impact 

when old-growth logging takes place over “time and space”, and the accumulated 

impact has the potential to be significant.112  He did not consider the impact of old-

growth logging on threatened species had been ameliorated by the prescriptions put in 

place by government agencies.113  Mr Mueck gave evidence that in the context of a 

decline in the abundance of the old-growth resource, logging of more old-growth forest 

amounted to a threat to hollow-dependent fauna.114  Mr Todd, in his first witness 

statement, expressed broad agreement with Mr Mueck’s opinion that species decline is 

associated with old growth habitat destruction.115  

101. Mr Mueck’s evidence can be summarised as follows: (1) old-growth forest, when 

logged, is likely to be permanently excluded from ever being old-growth again; (2) even 

if a stable climate is assumed, the forest will take centuries to become old-growth again, 

and may have a different species composition and structure (i.e. the forest never returns 

to its original state) (3) given the decline in the old-growth resource, further logging of 

old-growth represents a threat to hollow-dependent fauna. 

Analysis - “serious or irreversible” environmental damage 

102. In the Plaintiff’s submission, the evidence supports a finding that further logging of old-

growth forest by VicForests in any of the coupes the subject of this proceeding amount 

to a threat of serious or irreversible environmental damage.  When considering whether 

a threat of environmental damage is “serious or irreversible” in the context of the 

precautionary principle (which principle has been applied, in various formulations, in 

different regulatory contexts), there is authority to support the view that the Court should 

take into account direct and indirect threats, cumulative impacts, and should have regard 

to a range of factors including the perceived value of the threatened environment, the 

                                                      
 
112 T 352.11-29; 353.30-354.6. 
113 T 349.23-350.22. 
114 T 353.12-354.24. 
115 Ex P109 (3.1.019) at [38]-[40], [78]-80]. 
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temporal scale of the threatened damage, and the reversibility or otherwise of the 

damage.116   

103. In this case, the evidence establishes that: old-growth forest it itself perceived to be a 

valuable resource117 (i.e. it is not simply valuable because it provides habitat for hollow-

dependent fauna);118 there is no dispute that the resource has significantly diminished119, 

and in the case of Damp Forest EVC in the EGFMA has reached particularly low 

levels;120 the decline evidenced from areas in existence in 1995 to those modelled as 

present in 2012, 2014, 2017 and 2018 is severe (the total extent of old-growth Wet and 

Damp Forest lost between 1995 and 2017 is 40% for Wet Forest and 46% for Damp 

Forest)121, and is described by Mr Mueck as “significant and ecologically alarming”122; 

if old-growth forest in the coupes the subject of the proceeding is logged, Mr Mueck’s 

evidence is that it is likely it will be permanently lost as old-growth forest (i.e. the forest 

will never reach that status again), or at best will take centuries to do so; in addition, the 

cumulative impact of old-growth logging constitutes a threat to hollow-dependent fauna. 

104. Indeed, the Secretary’s witness (Mr Miezis) gave evidence of the value of old-growth 

forest.  Mr Miezis’ evidence was that old-growth forest has a particular ecological 

importance,123 it is a repository of biodiversity of a particular kind which is becoming 

rare,124 it is the climax state of a successional ecosystem which takes many years to 

develop,125 it has very important habitat value for fauna,126 and unburnt areas of forest 

remain an important refuge.127 Mr Miezis explained that it is the position of the 

                                                      
 
116 See Telstra (2006) 67 NSWLR 256 at 269-270 (Preston CJ).  The general approach to the precautionary principle outlined 
by Preston CJ in Telstra has been approved in several decisions, including Australian Conservation Foundation Inc v Minister 

for Environment (2016) 251 FCR 308 (ACF). 
117 See the evidence of Mr Mueck at T 489.28-499.19 (referring to the value of old-growth forest for reasons including buffering 
rainforest, providing research opportunities, providing value to people (including spiritual value),and tourism). 
118 As to the value of old-growth forest as habitat, see the First Mueck Report at Ex P81 8.2.004 at p 14 [12]-[13]; Todd Ex 
P109 [38]-40]; See also 1995 National Forest Conservation Reserves Commonwealth Proposed Criteria Ex D15 (3.1.018.27), 
p10 “the biodiversity attributes attributed to old growth stem from the fact that some plants and animals are restricted to the 

old growth stage or are dependent on old growth for some of their habitat requirements and that old growth may warrant 

particular attention for biodiversity reasons because of the time taken to replenish lost old growth. Once destroyed, old 

growth and the habitat for the other species that it creates, cannot be re-created in less time than it takes for the longest lived 

trees to reach maturity” and p35; see also JANIS criteria Ex P6 (5.1.25), p19; Woodgate Ex P2 (5.1.21), p12; 1995 Draft 
JANIS report Ex D14 (3.1.018.26), p13. 
119 Conceded by Mr Miezis T799.17-23 
120 See answer to Issue 20  
121 Ex P81 (8.2.004), p18 at [11]. 
122 Ex P81 (8.2.004), p18 at [12]. 
123 T 747.21-22. 
124 T 747.23-25. 
125 T 747.26-28 
126 T 747.28-748.7 
127 T 748.15-23 
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Department to advocate for protection of all old-growth forest because the Department 

believes it would have significant environmental benefits.128 

105. In this regard, it is to be noted that old-growth forest protection is recognised as 

foundational to meeting the requirements of Comprehensiveness, Adequacy and 

Representativeness (CAR) in the national reserve system, in the NFPS, JANIS and the 

policy documents that informed JANIS, and this is so independently from protection to 

be afforded for biodiversity.129  

106. In relation to reversibility (or otherwise), the following evidence of Mr Mueck is 

relevant: the rotation times associated with timber harvesting (nominal rotation periods 

of 80-120 years);130 that senescence only begins after that period (about 250 years of 

age);131 and that while hollows may begin forming at a younger age, hollows suitable 

for occupancy by vertebrate fauna typically do not occur in eucalypts that are less than 

80-120 years old.132  Additionally, between rotation periods, thinnings may occur,133 

causing a subsequent disturbance with further impacts on forest recovery.  

107. In relation to cumulative impact, consistently with Telstra, the decline by hectares in the 

area of old growth forest in the FMA recorded as a result of logging and fire in the 2017 

and 2018 assessments is to be understood spatially by reference to maps that depict the 

data utilised, or produced, in those assessments.  

108. Viewing maps shows that the scale of the threat posed by logging, having regard to the 

accumulation of logging history in the East Gippsland FMA, is significant spatially 

(consistent with Mr Mueck’s descriptions of the decline in extent of old growth as 

“significant” and the reference to the cumulative impact of numerous coupes of 

numerous years).134 The spatial extent of logging history is apparent as significant 

compared to the remaining area of old growth forest in the FMA. The spatial extent of 

both the 2018 modelled old growth and the extent of logging history in the East 

                                                      
 
128 T 747.2-13. 
129 Ex P6 (5.1.25), Ex P1 (5.1.22), Ex D14 (3.1.018.26), D15 (3.1.018.27), D16 (3.1.018.28). 
130 Ex P81 8.2.004, p15. 
131 T 329:4-329:10; see also The Woodgate Study, 5.1.21, p4 (v), for Damp Forest in particular. 
132 Ex P81 8.2.004, p15. 
133 T 627:14-27; 937:13-16. See also Timber Release Plan, Ex P15 5.2.32.B p31 onwards scheduling numerous coupes in EG 
FMA for “ “thinning from below”  
134 Ex P81 (8.2.004), p16, p18. 
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Gippsland FMA can be viewed on the Plaintiff’s map 1F(iii).135  Close-up maps of the 

locations of the coupes subject of the proceeding can be viewed at Maps 2F(iii), 3F(iii) 

and 4F(iii).136 These maps label each logging history polygon by the silviculture method 

used.137  It can be seen that: 

(a) there is considerable logging history across the FMA; 

(b) there is considerable immediate logging history around the areas of the coupes 

subject of the proceeding; 

(c) most logged areas on the close-up maps have been logged by intensive silviculture 

systems, found in the 2017 and 2018 reports to negate old growth status138. 

109. The impact of logging history can then be viewed in conjunction with the impact of 

bushfires from 2014 to 2018. The accumulated disturbance impact of both fire and 

logging is spatially significant compared to the remaining areas of old growth forest in 

the FMA. The map 1G(iii)139 shows that the impact of fire from 2014 to the 2018 

together with the accumulation of logging history spatially limits both the current extent, 

and potential for future recruitment of, old growth in East Gippsland FMA, having 

regard to the fires severity classes found in the 2018 Old Growth report to remove old 

growth status. All fire severity classes are shown on the map. The Fire Severity classes 

that negate old growth status are Burnt_1, BURNT_2 and BURNT_2F, pursuant to the 

2018 old growth report.140  

110. The maps at 1H and 1I depict old growth forest as at 1995, and then show that old growth 

with all fire history from 1995 onwards and all logging history.141 The accumulation of 

both logging and fire disturbance in the FMA as limiting old growth forest are apparent. 

Comparing these maps to 1G(iii) depicting old growth at 2018, shows the remaining 

                                                      
 
135 Ex P35 (7.1.566.1F(iii)), see P30 (7.2.597) Aide Memoir to Plaintiff’s Maps 1 Feb 2019, 7.2.597, p1-4, 7. 
136 Ex P49 7.1.566.2F(iii); Ex P55 7.1.566.3F(iii); Ex P61 7.1.566.4F(iii); see Aide Memoir to Plaintiff’s Maps 1 Feb 2019, 
7.2.597. 
137 Aide Memoir to Plaintiff’s Maps 1 Feb 2019, 7.2.597, p1-4, 14, 16, 18-19. 
138 2018 old growth report Ex p21 (5.2.36), p8. Mr Todd confirms the method adopted in this report is sound at Todd Ex P109 
(3.1.019) at [66], [74]-[77]. 
139 Ex P36 (7.1.566.1G(iii)), see Aide Memoir to Plaintiff’s Maps, Ex P30 (7.2.597), P1-4, 7-8. 
140 2018 old growth report Ex P21 (5.2.36), p8. Mr Todd confirms the method adopted in this report is sound at Todd Ex P109 
(3.1.019) at [66], [74]-[77]. 
141 Ex P37 (7.1.067.ASL-9); Ex P38 (7.1.068.ASL-9); see also Aide Memoir to Plaintiff’s Maps, Ex P30 (7.2.597), pp1-4, 8-
9.  
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area of old growth forest is significantly spatially diminished (as confirmed by Mr 

Mueck). 

111. There is a further matter to taken into account in assessing the seriousness of the 

environmental damage – namely, diminution and non-conformity with minimum 

specified protection.  With respect to Damp Forest EVC, the Secretary admits that the 

total area of old-growth Damp Forest EVC, as modelled, is now less than the static 

baseline. Accordingly, the total area of the estate has diminished to less than the 

minimum area of that estate that was planned for protection in 1995 in order to meet 

conservation objectives, including for hollow-dependant fauna and vegetation 

representativeness. That standard was not arbitrary, as contended by the Secretary, but 

set following careful, lengthy consideration of the requirement to balance environmental 

conservation with other forest uses, the significance and importance of old growth 

forests (ecologically, as habitat, and to the community), and applying the precautionary 

principle to the reserve criteria and in particular to old growth forest142. Thus non-

compliance with the 60% has removed the precautionary effect of the CAR reserve 

system in conserving sufficient areas of old growth, including for dependant fauna. The 

remaining areas of Damp Forest old-growth are required to be protected according to 

the conservation standards set not only in the FMP, but in the context of the 

commitments in the JANIS criteria and the NFPS. Further loss in that context is of 

heightened seriousness.  For Wet Forest, the total area remaining is now 60.8% of the 

static baseline. It is not difficult to forsee that continued logging, unabated, will lead to 

Wet Forest also falling below the static baseline.  

112. Accordingly, old-growth forest in both EVCs in the FMA is now far more rare than it 

was when the FMP was written and when JANIS was agreed. It is also far more rare 

than it was when the Secretary last conducted a substantive review of the Zoning 

                                                      
 
142 NFPS, Ex P1 (5.1.22), p14; Woodgate, Ex P2 (5.1.21), at for eg p12, p77; 1995 Draft report for broad criteria for the 
establishment of a CAR reserve system in Australia, Ex D14 3.1.018.26, p13; 1995 National Forest Conservation Reserves 
Commonwealth Proposed Criteria Ex D15 (3.1.018.27), p 10, 12-13, 35 (which states that the precautionary principle apples 
particularly to old growth given the long time taken to re-establish and the high value that the community attaches to old growth 
at p13 and p35; and refers to the use of old growth mapping conducted by Woodgate in the context of assessing old growth for 
reservation); JANIS Ex P6 (5.1.25), p19-20; CRA Environment and Heritage report P69 (2.1.011.ASL-29), p84-85, 93. Recent 
policy statement by DELWP confirms the current importance of old growth to the community and that continued harvesting 
within remaining old growth forests is no longer considered socially acceptable, Ex P104 (7.2.575.89), p 1. 
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Scheme in 2010 and considered (albeit erroneously143) protection of old-growth forest 

with regard to the standard in 3.3 of the FMP. 

113. The Plaintiff contends that this conclusion applies with respect to both Wet and Damp 

Forest EVCs.  However, if the Court does not accept that proposition, it nevertheless 

should find (given the depleted state of the Damp Forest EVC) that any further logging 

in Damp Forest EVC in the EGFMA amounts to a threat of serious or irreversible 

environmental damage. 

114. For these reasons, the answer to issue 22 is “yes”.  

Issue 23 

115. Issue 23 asks: If yes to issue 22, is that threat attended by a lack of full scientific 

certainty?  

116. Issue 23 reflects the second condition precedent that must be satisfied to trigger 

application of the precautionary principle.144  The case law establishes that the 

“uncertainty” must be as to the nature and scope of the environmental damage, and that 

“considerable scientific uncertainty” is the appropriate analysis (because full scientific 

uncertainty is an “unattainable goal”).145 

117. In the Plaintiff’s submission, issue 22 should be answered “yes”, and should be so 

answered in relation to the following matters: (a) as to the precise location and extent, 

due to modelling and scaling imprecision, of areas of old growth forest in the Damp 

Forest and/or Wet Forest EVCs within the coupes; (b) as to the damage to old-growth 

dependant fauna; and (c) as to recovery. 

118. As to (a), neither Defendant has attempted to argue that the modelling of old-growth 

areas precisely identifies where the old-growth forest actually occurs on the ground.  In 

his first witness statement, Mr Todd stated that the modelled old-growth forest datasets 

developed by the Department are not reliable at scales less than 1:100,000.146  Mr Miezis 

                                                      
 
143 Miezis WS Ex D1 (8.2.020) at [97]; T691.5-19. There is no evidence of any specific occasions that substantive consideration 
was given to the 60%, save for during a 2012 review of owl management areas, see Ex P106 (7.2.576.11), during which review 
the areas of old growth protected were reduced, see p2. 
144 See Telstra (2006) 67 NSWLR 256 at [128], [140] (Preston CJ). 
145 Telstra (2006) 67 NSWLR 256 at [140], [149]; ACF (2016) 251 FCR 308 at [183]. 
146 Ex P109 (3.1.019) at [37], [60]. 
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accepts this147. Mr Gunn described the Department’s mapping (through modelling) of 

“approximate” locations and extent of old-growth forest.148  Indeed, in relation to coupe 

26, Mr Gunn stated (despite the existence of modelled old-growth forest in the coupe) 

that he had no knowledge of whether or not old-growth forest actually exists in the 

coupe.149  

119. The metadata statement for the 1995 old growth modelling (OG100) includes a 

statement that “positional accuracy” is “+/- 200m”150. The metadata for the 2009 

modelling states “positional accuracy”, “unknown”151. The 2017 and 2018 modelling 

relied upon the 2009 modelling.152  Mr Miezis’ evidence was that the modelling was 

improved in 2007. He did not assert any specific improved positional accuracy, and 

accepted that the inputs had variability, the modelling uses the best information it can 

to make the best decision, but there is uncertainty.153  

120. As to (b), Mr Mueck accepted during cross-examination that in order to know if logging 

of old-growth amounted to a threat to a particular species, more information about a 

range of matters would be required, including information about the population size and 

distribution, size of the habitat which faced a threat, the location of the threatened 

habitat, and the proximity of suitable or substitute habitat.154 Mr Mueck’s evidence was 

consistent with that of Mr Todd.155  On the basis of  this evidence, it is apparent that in 

relation to proposed logging in any particular coupe the subject of the proceeding, there 

is considerable scientific uncertainty about the nature and scope of the threat to the fauna 

in the coupe because more information is required in relation to the fauna itself (for 

example, identification of the species, whether it is threatened, where it is located in the 

coupe, whether that species requires old-growth forest for habitat and whether the 

species will accept substitute habitat) and in relation to other matters (such as the 

abundance and configuration of the habitat for that species in the coupe), before a firm 

                                                      
 
147 T661.25-30. 
148 Gunn Amended Witness Statement, Ex 2D1 (4.1.20) at [63]. 
149 Gunn Amended Witness Statement, Ex 2D1 (4.1.20) at [76]. 
150 Ex P25 (2.1.11.ASL-3), p5. 
151 Ex P25 (2.1.11.ASL-3), p5. 
152 2017 and 2018 old growth reports Ex P20 (5.2.35) and P21 5.2.36. 
153 T666.16—667.2. 
154 T 348.29-349.12. 
155 Todd WS, Ex P109 (3.1.019) at [39]-[40]. 
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conclusion can be reached about the nature and scope of the threat posed to fauna in the 

coupe by logging of old-growth forest. 

121. As to (c), the Plaintiff says there is considerable scientific uncertainty about the recovery 

of old-growth forest in any particular coupe where logging occurs.  Mr Mueck’s 

evidence that old-growth forest was likely to be permanently lost assumed a “climate 

change scenario” – an unstable climate.156    He explained that in a “disrupted climate”, 

the tendencies were towards more prolonged and hotter dry periods, which would tend 

to encourage more bushfires, which in turn would make recovery of old-growth forest 

more difficult.157 However, that general evidence about the tendencies or trends created 

by climate change does not provide a basis for knowing what the nature and scope of 

the environmental damage would be in any particular coupe, from the perspective of 

recovery.  In any particular coupe, the nature and extent of the environmental damage 

(in terms of recovery) will depend on matters including how much longer and hotter the 

dry periods are over time, how many bushfires occur as a result, and individual/local 

characteristics of the forest itself.  Accordingly, while there is evidence before the Court 

(from Mr Mueck) that (taking climate change into account) it is likely old-growth forest 

will be permanently lost if logged, it is not scientifically certain how a changed climate 

might impact the recovery of old-growth in the individual coupes the subject of the 

proceeding.    

Issue 24 

122. Issue 24 asks: If yes to issue 22 and issue 23, has VF established that the threat is 

negligible?  

123. The onus is on VicForests to establish that any threat of environmental damage is 

negligible.158  Having regard to VicForests’ Outline of Opening Submissions and the 

opening address of Mr Redd, it does not appear that VicForests is contending (on the 

basis of any evidence or otherwise) that the threat of environmental damage is 

negligible.159  While VicForests does contend that the precautionary principle is not 

engaged (and in so doing, relies on the fact it is not yet known what any logging 

                                                      
 
156 T 335.21-27; 343.12-27. 
157 T 494.20-28. 
158 Telstra (2006) 67 NSWLR 256 at [150]. 
159 In particular, see VicForests’ Outline of Opening Submissions at [72]-[75]. 
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operations will look like, and by reason of its undertaking),160 it has not sought to 

establish that any threat of environmental damage is negligible.  Accordingly, issue 24 

should be answered “no”. 

Issue 25 

124. Issue 24 asks: If yes to issue 22 and issue 23, and no to issue 24: (a) is the threat able 

to be addressed by adaptive management; (b) are there protective measures 

proportionate to the threat, that VicForests ought apply, and if so, what are they? 

125. As to (a), in Telstra, Preston CJ described the features of such an approach as including 

monitoring of impacts, periodically evaluating outcomes, and adjusting the measures 

adopted as the outcomes are known.161  In the Plaintiff’s submission, an adaptive 

management approach is not suitable as a precautionary measure in the present case.  As 

discussed, the environmental damage at issue in this proceeding includes the risk of 

permanent loss of old-growth forest, in circumstances where the overall abundance of 

the resource is declining.  Once a stand of old-growth forest is logged, on the best case 

scenario (assuming no climate change) it will not recover for “centuries”.  If climate 

change is taken into account, the risk is one of permanent loss.  Time-frames of that kind 

do not permit the application of an adaptive management approach – the full impact of 

the logging of that stand (or cumulative impact of logging numerous stands) may not be 

known for centuries or longer.  There would be no way to “adjust” the measures – once 

the old-growth forest is logged, it is gone, and the impact may not be fully understood 

for generations.   

126. In relation to fauna, given that several of the species known to exist in the old-growth 

forest in the coupes at issue in this case are already listed as threatened,162 the risks 

involved in adopting an adaptive management approach are simply too great.  In the 

case of the Greater Glider, the prescription has not been updated since 1995 (prior to the 

Glider being listed as threatened)163 and has failed to stem the population decline.164  

                                                      
 
160 See VicForests’ Outline of Opening Submissions at [75]; and T 875 (opening address of Mr Redd). 
161 Telstra (2006) 67 NSWLR 256 at [164]-[165]. 
162 Including the Greater Glider and the Leadbeater’s Possum. 
163 Accepted in cross-examination by Mr Gunn at T 908.1-25. 
164 See T 350.10-16, 351.15-19 (Mr Mueck). 
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127. Because old-growth forest, once logged, will (on a best-case scenario) take centuries to 

recover, and because some of the hollow-dependant species at issue in the proceeding 

are already threatened, the risks involved in implementing a logging program but 

monitoring impacts and evaluating outcomes are simply too great.   

128. Alternatively, the Plaintiff submits that: 

(a) the 60% standard is adaptive management, carefully considered and planned 

explicitly having regard to the precautionary principle, in order to address the 

threat of serious or irreversible damage posed by logging to old-growth forests 

while balancing other interests, during development of JANIS and the RFA, and 

given effect in the FMP and the Planning Standards; 

(b)  the re-assessment of OG that will be conducted by the Department165 could be 

treated as adaptive management that would address the threat, specifically by 

reducing uncertainty as to logging old growth forests present in the coupes 

outside the current modelling due to scaling and accuracy issues.  Addressing 

and improving the accuracy of the modelling and having regard to the best 

available information is stated to be the intention of the re-assessment; and  

(c) delaying logging until conformity with the static baseline and the re-assessment 

is completed is proportionate to the threat. 

129. As to (b), the Plaintiff says that VicForests should put in place the following protective 

measures:  

(1) Delay any timber harvesting operations in all coupes the subject of the 

proceeding until the Secretary has brought the FMZ Scheme into conformity 

with the static baseline for old-growth Wet Forest and Damp Forest EVCs; and  

(2) Delay any timber harvesting operations in those coupes the subject of the 

proceeding which contain the Damp Forest EVC, pending the completion of the 

current re-assessment of old-growth in the EG FMA, in order to resolve 

uncertainty as to the presence and location of old-growth Damp Forest within 

the coupes outside the 2018 MOG (and which, once identified, would be 

                                                      
 
165 Miezis WS Ex D1 (8.2.020) at [160]. 
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required to be protected/excluded given that the total area of old-growth Damp 

Forest in 2018 MOG is less than the static baseline [53%]); and  

 (3)  Alternatively to (1), delay any timber harvesting within MOG identified during 

the 2018 assessment in the coupes the subject of the proceeding, and within 

200m of that MOG, until: (a)  the Secretary has brought the FMZ Scheme into 

conformity with the static baseline for old-growth Wet Forest and Damp Forest 

EVCs; and (b) the completion of the current re-assessment of old-growth in the 

EG FMA (in order to resolve uncertainty as to the presence and location of old-

growth Damp Forest within the coupes outside the 2018 MOG). 

130. In Telstra, Parker CJ said:166 

The type and level of precautionary measures that will be appropriate will 
depend on the combined effect of the degree of seriousness and irreversibility 
of the threat and the degree of uncertainty. This involves assessment of risk in 
its usual formulation, namely the probability of the event occurring and the 
seriousness of the consequences should it occur. The more significant and the 
more uncertain the threat, the greater the degree of precaution required. 

131. Having regard to Parker CJ’s observations, the Plaintiff contends that the protective 

measures outlined in paragraph 129 above are appropriate in circumstances where, on 

the Plaintiff’s case, there has been ongoing non-compliance by the Secretary in relation 

to the maintenance of the FMZ Scheme with respect to Wet Forest and Damp Forest 

EVCs in the EG FMA, and there is a need for the FMZ Scheme to be updated to bring 

it into conformity with the static baseline.  Unless VicForests delays timber harvesting 

operations in coupes the subject of the proceeding, there is a risk that VicForests will 

log old-growth forest that (if the FMZ Scheme had been lawfully maintained) would not 

have been available for logging.  Once lost, that old-growth forest may be lost forever 

or (at best) will take centuries to recover.  There is a real risk the damage will be 

irreversible.  Given the fact that the old-growth forest resource is a valuable resource 

and has been declining over time (and in the case of the Damp Forest EVC, is below 

10% of the total area of Damp Forest EVC),167 the risk of environmental damage caused 

by logging old-growth forest that should never have been logged is simply too great. 

                                                      
 
166 Telstra (2006) 67 NSWLR 256 at [161].  See also at [166]-[178]. 
167 See Answer to Issue 20 above. 
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132. The protective measures proposed are proportionate to the threat, given: 

(a) The Secretary’s non-conformity with the 60%; 

(b) The protective measures requested address the benefit that VicForests would 

otherwise derive from logging areas that properly ought be protected, but are not 

due to the Secretary’s unlawful conduct/omission – it should not derive such 

benefit; 

(c) That the re-assessment was stated by Mr Miezis to be intended for completion 

within 12 months or before March 2020 to inform the signing of a new RFA168; 

(d) VicForests has, on its TRP, hundreds of coupes in the East Gippsland FMA (and 

elsewhere) that it can log without impacting old growth wet and damp forests; 

(e) No evidence was led that delaying logging in the particular coupes subject of the 

proceeding will cause any particular damage to VicForests; 

(f) In light of the above, any delay to logging in areas of the coupe not required for 

protection to meet the static baseline is likely to be short. 

133. VicForests contends that, even if the precautionary principle is engaged, the proposed 

response set out in its Undertaking is adequate and proportionate.169  However, the 

Undertaking is devoid of any real content, and therefore does not permit the Court to 

properly assess the adequacy of the response.  The Undertaking provides for a 

“consultation” with the Department about “appropriate interim measures”.  The Court 

(and the Plaintiff) does not presently know what the outcome of the consultation will be 

– what form the interim measures will take or whether any interim measures will be 

agreed at all.  Without knowledge of the content of the interim measures, the Court cannot 

assess the adequacy or otherwise of the response.  Moreover, given the evidence before 

the Court of the lack of conformity between the approach that appears to be taken by 

VicForests when assessing old-growth forest and the Woodgate approach,170 the Plaintiff 

                                                      
 
168 T610.18-27; 611.17-23. 
169 VicForests’ Outline of Opening Submissions at [78] (the Undertaking is set out in an Annexure to the Submissions). 
170 See T 956.30-965.20 (Gunn) (in relation to CB 7.2.578.75 (Ex P 151); T 965.21-969.7 (Gunn) (in relation to CB 7.2.580.62 
(Ex P 152); and T 969.8-970.28 (Gunn) (in relation to CB 3.1.019.JAT3 (Ex P 109). 
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has serious concerns about the adequacy of any interim measures that might be agreed 

upon as between the Department and VicForests. 

Issue 26 

134. Issue 26 asks: Unless appropriate relief is granted, will VF: (a) breach cl 2.2.2.2 of the 

Code; and (b) thereby fail to comply with the Code within s 46 of the SFT Act? 

135. The answer is “yes”.  Clause 2.2.2.2 of the Code (which is a “mandatory action”) 

provides that the precautionary principle “must be applied”.  For the reasons developed 

above, the Plaintiff contends that unless appropriate relief is granted, VicForests will 

breach cl 2.2.2.2 of the Code in that it is not applying the precautionary principle in 

relation to the coupes that remain in issue in this proceeding.  Because s 46 of the SFT 

Act requires VicForests to comply with the Code, any breach of cl 2.2.2.2 amounts to a 

failure to comply with the Code for the purposes of s 46 of the SFT Act. 

Issue 27 

136. Issue 27 asks: If yes to issue 26, what relief (if any) should be granted?  

137. The Plaintiff seeks mandatory injunctions against VicForests in the form outlined in 

paragraph 129 above.   

138. The Plaintiff also seeks declaratory relief against VicForests in the form of paragraph C 

of its prayer for relief, or alternatively a declaration in the form of paragraph D of its 

prayer for relief.  Paragraph C seeks a declaration that it is unlawful to conduct timber 

harvesting operations in old-growth forest in the Wet Forest or Damp Forest EVCs in 

the EGFMA unless and until the Secretary has complied with its obligations under s 

22(1)(a) of the Forests Act and s 67(1) of the CFL Act.  Paragraph D, sought in the 

alternative, seeks a declaration that the proposed timber harvesting operations in coupe 

26 are unlawful.  

139. Finally, the Plaintiff seeks a final injunction to restrain VicForests from carrying out 

timber harvesting operations in coupe 26 and in each of the other coupes the subject of 

the proceeding (that remain in issue) (see prayer for relief, paragraphs E and F).  If the 

Plaintiff succeeds (whether wholly or in part) against the Secretary, absent an 

undertaking from VicForests that it will not log in the coupes the subject of the 
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proceeding pending any action required to be taken by the Secretary to give effect to the 

Court’s judgment, there is a prospect that VicForests will log in the coupes, which would 

risk undermining or frustrating the Court’s judgment.  The injunction should be granted 

to prevent that occurring, unless and until VicForests provides an appropriate 

undertaking. 

 

PETER R D GRAY 

KATHLEEN E FOLEY 

ROWAN A MINSON 

 

 6 February 2019 



 

Annexure A 

Date Issue for determination Answer Reference in pleading  Reference in evidence 

13 Jun 
2012 
(post 2011 
EG Zoning 
review) 

Total area of old growth forest (OG) (modelled) in Damp Forest 
EVC in EG FMA 

28,548 ha  Investigating the extent of old growth forest in 

East Gippsland, DELWP, Oct 2018, Tab 24 to 
LAM-1 to WS of Mr Miezis dated 15 Oct 2018 
(the 2018 OG Report): Ex P21 (5.2.36), p15. 
As to method adopted being sound see: 
Todd Ex P109 (3.1.019) at [66], [74]-[77]; 
Second Lincoln Ex P71 (2.2.012) at [19]-[24]  

Total area of OG (modelled) in Wet Forest EVC in EG FMA 26,047 ha  2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Damp Forest EVC protected in 
conservation reserves and SPZ in EG FMA 

18,974 ha  2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Wet Forest EVC protected in 
conservation reserves and SPZ in EG FMA 

21,386 ha  2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Damp Forest EVC in EG FMA 
as percentage of total amount of OG in Damp Forest EVC 
assessed as existing in EG FMA in 1995  

67%  2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Wet Forest EVC in EG FMA as 
percentage of total amount of OG in Wet Forest EVC assessed 
as existing in EG FMA in 1995 

71%  2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Damp Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG in Damp Forest EVC assessed as existing 
in EG FMA in 1995  

44% As to area of OG in 1995, see [9(f)(ii)] 
Plaintiff’s Amended Statement of 
Claim (ASOC) 1.1.002, p5; [8A(a)-
(c)], [9A(a)] Secretary’s Amended 
Defence (1DAD) 1.1.004, p4, 6; [1] of 
Further Particulars (Ps) to [22AA] to 
FDAD dated 1 Nov 2018 (P1DAD), 
1.1.004d, p2. 
As to percentage protected being less 
than Static Baseline from 2011 
onwards:  
Ps to [22], Ps to [22A] ASOC, 1.1.002, 
p8-9; Further Ps to [22(b)], [22A] 
ASOC, 1.1.002b, p1-2.  
1D admits this fact at [22(b)], 
[22A(a)], 1DAD, 1.1.004, p8. 

2018 OG Report, 5.2.36, p15; Total area of 
Damp Forest OG in EG FMA assessed as at 
1995 is 42,746ha, see Appendix I to EG FMP 
Ex P3 (5.1.23), p 131.  
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Total area of OG (modelled) in Wet Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG in Wet Forest EVC assessed as existing in 
EG FMA in 1995 

58% As to area of OG in 1995, see [9(f)(ii)] 
ASOC, 1.1.002, p5; [8A(a)-(c)], 
[9A(a)] 1DAD, 1.1.004, p4, 6. 
As to percentage protected being less 
than Static Baseline from 2011 
onwards:  
Ps to [22], Ps to [22A] ASOC, 1.1.002, 
p8-9; Further Ps to [22(b)], [22A] 
ASOC, 1.1.002b, p1-2.  
1D admits this fact at [22(b)], 
[22A(a)], 1DAD, 1.1.004, p8. 

2018 OG Report, 5.2.36, p15; Total area of Wet 
Forest OG in EG FMA assessed as at 1995 is 
36,584ha, see Appendix I to EG FMP Ex P3 
(5.1.23), p 131. 

Total area of OG (modelled) in Damp Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG (modelled) in Damp Forest EVC at 13 Jun 
2012  

66% [1] of Ps to [22(d)], P1DAD, 1.1.004d, 
p1. 

2018 OG Report, 5.2.36, p15.  

Total area of OG (modelled) in Wet Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG (modelled) in Wet Forest EVC at 13 Jun 
2012 

82% [2] of Ps to [22(d)], P1DAD, 1.1.004d, 
p2. 

2018 OG Report, 5.2.36, p15.  

     

1 Jan 2014 
(before 
2014 fires) 

Total area of OG (modelled) in Damp Forest EVC in EG FMA 28,502 ha  2018 OG Report, 5.2.36, p15.  

Total area of OG (modelled) in Wet Forest EVC in EG FMA 25,993 ha  2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Damp Forest EVC protected in 
conservation reserves and SPZ in EG FMA 

18,840 ha  2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Wet Forest EVC protected in 
conservation reserves and SPZ in EG FMA 

21,305 ha  2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Damp Forest EVC in EG FMA 
as percentage of total amount of OG in Damp Forest EVC 
assessed as existing in EG FMA in 1995  

67%  2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Wet Forest EVC in EG FMA as 
percentage of total amount of OG in Wet Forest EVC assessed 
as existing in EG FMA in 1995 

71%  2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Damp Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG in Damp Forest EVC assessed as existing 
in EG FMA in 1995  

44% As to area of OG in 1995, see [9(f)(ii)] 
ASOC 1.1.002 p5; [8A(a)-(c)], 
[9A(a)] 1DAD 1.1.004, p4, 6; [1] of Ps 
to [22AA], P1DAD, 1.1.004d, p2. 

2018 OG Report, 5.2.36, p15; Total area of 
Damp Forest OG in EG FMA assessed as at 
1995 is 42,746ha, see Appendix I to EG FMP 
Ex P3 (5.1.23), p 131. 
 
 



3 

As to percentage protected being less 
than Static Baseline from 2011 
onwards:  
Ps to [22], Ps to [22A] ASOC, 1.1.002, 
p8-9; Further Ps to [22(b)], [22A] 
ASOC, 1.1.002b, p1-2.  
1D admits this fact at [22(b)], 
[22A(a)], 1DAD, 1.1.004, p8. 

Total area of OG (modelled) in Wet Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG in Wet Forest EVC assessed as existing in 
EG FMA in 1995 

58% As to area of OG in 1995, see [9(f)(ii)] 
ASOC 1.1.002, p5; [8A(a)-(c)], 
[9A(a)] 1DAD 1.1.004, p4, 6.  
As to percentage protected being less 
than Static Baseline from 2011 
onwards:  
Ps to [22], Ps to [22A] ASOC, 1.1.002, 
p8-9; Further Ps to [22(b)], [22A] 
ASOC, 1.1.002b, p1-2.  
1D admits this fact at [22(b)], 
[22A(a)], 1DAD, 1.1.004, p8. 

2018 OG Report, 5.2.36, p15; Total area of Wet 
Forest OG in EG FMA assessed as at 1995 is 
36,584ha, see Appendix I to EG FMP Ex P3 
(5.1.23), p 131. 

Total area of OG (modelled) in Damp Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG (modelled) in Damp Forest EVC at 1 Jan 
2014  

66% [3] of Ps to [22(d)] P1DAD, 1.1.004d, 
p1. 

2018 OG Report, 5.2.36, p15.  

Total area of OG (modelled) in Wet Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG (modelled) in Wet Forest EVC at 1 Jan 2014 

82% [4] of Ps to [22(d)], P1DAD, 1.1.004d, 
p2. 

2018 OG Report, 5.2.36, p15.  

    

30 Jun 
2014 (after 
2014 fires) 

Total area of OG (modelled) in Damp Forest EVC in EG FMA 22,876 ha  2018 OG Report, 5.2.36, p15.  

Total area of OG (modelled) in Wet Forest EVC in EG FMA 22,218 ha  2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Damp Forest EVC protected in 
conservation reserves and SPZ in EG FMA 

14,052 ha  2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Wet Forest EVC protected in 
conservation reserves and SPZ in EG FMA 

17,911 ha  2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Damp Forest EVC in EG FMA 
as percentage of total amount of OG in Damp Forest EVC 
assessed as existing in EG FMA in 1995  

54% Admitted by 1D: [1]-[2] of Ps to 
[22AA], P1DAD, 1.1.004d, p2. 

2018 OG Report, 5.2.36, p15. 
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Total area of OG (modelled) in Wet Forest EVC in EG FMA as 
percentage of total amount of OG in Wet Forest EVC assessed 
as existing in EG FMA in 1995 

61%  2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Damp Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG in Damp Forest EVC assessed as existing 
in EG FMA in 1995  

33% As to area of OG in 1995, see [9(f)(ii)] 
ASOC 1.1.002, p5; [8A(a)-(c)], 
[9A(a)] 1DAD 1.1.004, p4, 6; [1] of Ps 
to [22AA], P1DAD, 1.1.004d, p2. 
As to percentage protected being less 
than Static Baseline from 2011 
onwards:  
Ps to [22], Ps to [22A] ASOC, 1.1.002, 
p8-9; Further Ps to [22(b)], [22A] 
ASOC, 1.1.002b, p1-2.  
1D admits this fact at [22(b)], 
[22A(a)], 1DAD, 1.1.004, p8. 

2018 OG Report, 5.2.36, p15; Total area of 
Damp Forest OG in EG FMA assessed as at 
1995 is 42,746ha, see Appendix I to EG FMP 
Ex P3 (5.1.23), p 131. 

Total area of OG (modelled) in Wet Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG in Wet Forest EVC assessed as existing in 
EG FMA in 1995 

49% As to area of OG in 1995, see [9(f)(ii)] 
ASOC 1.1.002, p5; [8A(a)-(c)], 
[9A(a)] 1DAD 1.1.004, p4, 6.  
As to percentage protected being less 
than Static Baseline from 2011 
onwards:  
Ps to [22], Ps to [22A] ASOC, 1.1.002, 
p8-9; Further Ps to [22(b)], [22A] 
ASOC, 1.1.002b, p1-2.  
1D admits this fact at [22(b)], 
[22A(a]), 1DAD, 1.1.004, p8. 

2018 OG Report, 5.2.36, p15; Total area of Wet 
Forest OG in EG FMA assessed as at 1995 is 
36,584ha, see Appendix I to EG FMP Ex P3 
(5.1.23), p 131. 

Total area of OG (modelled) in Damp Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG (modelled) in Damp Forest EVC at 30 June 
2014  

61% [5] of Ps to [22(d)] P1DAD, 1.1.004d, 
p1. 

2018 OG Report, 5.2.36, p15.  

Total area of OG (modelled) in Wet Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG (modelled) in Wet Forest EVC at 30 June 
2014 

81% [6] of P’s to [22(d)] P1DAD, 1.1.004d, 
p2. 

2018 OG Report, 5.2.36, p15. 

    

Jun 2017 
(before 

Total area of OG (modelled) in Damp Forest EVC in EG FMA 23,088 ha  Investigation into the Current extent of Old 

Growth Protected in East Gippsland Dec 2017-

Jan 2018, DELWP, May 2018, Tab 23 to 
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Kuark 
protection) 

LAM-1 to WS of Mr Miezis dated 15 Oct 2018  
(2017 OG Report), Ex P20 (5.2.35), p10.  
As to method adopted being sound see: 
Todd Ex P109 (3.1.019) at [66]-[73];  
Second Lincoln Ex P71 (2.2.012) at [5]-[18]  
 
 
 
. 
 

Total area of OG (modelled) in Wet Forest EVC in EG FMA 22,252 ha  2017 OG Report, 5.2.35, p10. 

Total area of OG (modelled) in Damp Forest EVC protected in 
conservation reserves and SPZ in EG FMA 

14,346 ha  2017 OG Report, 5.2.35, p10. 

Total area of OG (modelled) in Wet Forest EVC protected in 
conservation reserves and SPZ in EG FMA 

18,208 ha  2017 OG Report, 5.2.35, p10. 

Total area of OG (modelled) in Damp Forest EVC in EG FMA 
as percentage of total amount of OG in Damp Forest EVC 
assessed as existing in EG FMA in 1995  

54% Admitted by 1D: [1],[3] of Ps to 
[22AA], P1DAD,1.1.004d, p2. 

2017 OG Report, 5.2.35, p10; Total area of 
Damp Forest OG in EG FMA assessed as at 
1995 is 42,746ha, see Appendix I to EG FMP 
Ex P3 (5.1.23), p 131. 

Total area of OG (modelled) in Wet Forest EVC in EG FMA as 
percentage of total amount of OG in Wet Forest EVC assessed 
as existing in EG FMA in 1995 

61%  2017 OG Report, 5.2.35, p10; Total area of Wet 
Forest OG in EG FMA assessed as at 1995 is 
36,584ha, see Appendix I to EG FMP Ex P3 
(5.1.23), p 131; [18(b)] of Second Lincoln, Ex 
P71 (2.2.012), p5. 

Total area of OG (modelled) in Damp Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG in Damp Forest EVC assessed as existing 
in EG FMA in 1995  

33% As to area of OG in 1995, see [9(f)(ii)] 
ASOC 1.1.002, p5; [8A(a)-(c)], 
[9A(a)] 1DAD, 1.1.004 p4, 6; [1] of Ps 
to [22AA], P1DAD, 1.1.004d, p2. 
As to percentage protected being less 
than Static Baseline from 2011 
onwards:  
Ps to [22], Ps to [22A] ASOC, 1.1.002, 
p8-9; Further Ps to [22(b)], [22A] 
ASOC, 1.1.002b, p1-2.  
1D admits this fact at [22(b)], 22A(a), 
1DAD, 1.1.004, p8. 

2017 OG Report, 5.2.35, p10; Total area of Wet 
Forest OG in EG FMA assessed as at 1995 is 
36,584ha, see Appendix I to EG FMP Ex P3 
(5.1.23), p 131; [18(a)] of Second Lincoln, Ex 
P71 (2.2.012), p5. 
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Total area of OG (modelled) in Wet Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG in Wet Forest EVC assessed as existing in 
EG FMA in 1995 

50% As to area of OG in 1995, see [9(f)(ii)] 
ASOC 1.1.002, p5; [8A(a)-(c)], 
[9A(a)] 1DAD 1.1.004, p4, 6.  
As to percentage protected being less 
than Static Baseline from 2011 
onwards:  
Ps to [22], Ps to [22A] ASOC, 1.1.002, 
p8-9; Further Ps to [22(b)], [22A] 
ASOC, 1.1.002b, p1-2.  
1D admits this fact at [22(b)], 
[22A(a)], 1DAD, 1.1.004, p8. 

2017 OG Report, 5.2.35, p10; Total area of Wet 
Forest OG in EG FMA assessed as at 1995 is 
36,584ha, see Appendix I to EG FMP Ex P3 
(5.1.23), p 131; [18(c)] of Second Lincoln, Ex 
P71 (2.2.012), p5. 

Total area of OG (modelled) in Damp Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG (modelled) in Damp Forest EVC at Jun 
2017 

61% [7] of Ps [22(d)] P1DAD, 1.1.004d, 
p2. 

2017 OG Report, 5.2.35, p10. 

Total area of OG (modelled) in Wet Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG (modelled) in Wet Forest EVC at Jun 2017 

81% [8] of Ps to [22(d)], P1DAD, 1.1.004d, 
p2. 

2017 OG Report, 5.2.35, p10. 

     

13 Aug 
2018 (after 
Kuark 
protection) 

Total area of OG (modelled) in Damp Forest EVC in EG FMA 22,853 ha  2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Wet Forest EVC in EG FMA 22,155 ha  2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Damp Forest EVC protected in 
conservation reserves and SPZ in EG FMA 

14,563 ha  2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Wet Forest EVC protected in 
conservation reserves and SPZ in EG FMA 

18,510 ha  2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Damp Forest EVC in EG FMA 
as percentage of total amount of OG in Damp Forest EVC 
assessed as existing in EG FMA in 1995  

53% Admitted by 1D: [1],[4] of Ps to 
[22AA], P1DAD, 1.1.004d, p2-3. 

2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Wet Forest EVC in EG FMA as 
percentage of total amount of OG in Wet Forest EVC assessed 
as existing in EG FMA in 1995 

61% 
(60.8%) 

 2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Damp Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG in Damp Forest EVC assessed as existing 
in EG FMA in 1995  

34% As to area of OG in 1995, see [9(f)(ii)] 
ASOC 1.1.002, p5; [8A(a)-(c)], 
[9A(a)] 1DAD 1.1.004, p4, 6; [1] of Ps 
to [22AA], P1DAD, 1.1.004d, p2. 
As to percentage protected being less 
than Static Baseline from 2011 
onwards:  

2018 OG Report, 5.2.36, p15; Total area of 
Damp Forest OG in EG FMA assessed as at 
1995 is 42,746ha, see Appendix I to EG FMP 
Ex P3 (5.1.23), p 131. 
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Ps to [22], Ps to [22A] ASOC, 1.1.002, 
p8-9; Further Ps to [22(b)], [22A] 
ASOC, 1.1.002b, p1-2.  
1D admits this fact at [22(b)], 22A(a), 
1DAD, 1.1.004, p8. 

Total area of OG (modelled) in Wet Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG in Wet Forest EVC assessed as existing in 
EG FMA in 1995 

51% As to area of OG in 1995, see [9(f)(ii)] 
ASOC 1.1.002, p5; [8A(a)-(c)], 
[9A(a)] 1DAD 1.1.004, p4, 6.  
As to percentage protected being less 
than Static Baseline from 2011 
onwards:  
Ps to [22], Ps to [22A] ASOC, 1.1.002, 
p8-9; Further Ps to [22(b)], [22A] 
ASOC, 1.1.002b, p1-2.  
1D admits this fact at [22(b)], 22A(a), 
1DAD, 1.1.004, p8. 

2018 OG Report, 5.2.36, p15; Total area of Wet 
Forest OG in EG FMA assessed as at 1995 is 
36,584ha, see Appendix I to EG FMP Ex P3 
(5.1.23), p 131. 

Total area of OG (modelled) in Damp Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG (modelled) in Damp Forest EVC at 13 Aug 
2018  

64% [9] of Ps to [22(d)], P1DAD, 1.1.004d, 
p2. 

2018 OG Report, 5.2.36, p15. 

Total area of OG (modelled) in Wet Forest EVC protected in 
conservation reserves and SPZ in EG FMA as percentage of 
total amount of OG (modelled) in Wet Forest EVC at 13 Aug 
2018 

84% [10] of Ps to [22(d)], P1DAD, 
1.1.004d, p2 

2018 OG Report, 5.2.36, p15. 

 

 

 

 

 

 



 

As to the issue of “assessed” or “modelled” (see the framing of Issue 1) 

1. In relation to the areas of old-growth forest existing in the EG FMA in 1995, the Plaintiff 

considers it is more accurate to refer to what occurred at that time as an “assessment”, rather 

than “modelling”, of the relevant area. The areas of old growth forest in each EVC are specified 

in Appendix I to the EG FMP and said to be sourced from “Woodgate et al (1994)” and “GIS 

(1995)”.171  

2. The Woodgate Study is titled “A Study of the Old Growth Forests of East Gippsland”. It does 

not in terms characterise itself as an exercise in modelling. Its primary purpose was “to describe 

the characteristics, attributes and values of the range of age classes in the forests of East 

Gippsland with a major focus on the older age classes”.172  The information collected during 

the Woodgate Study was then entered into a Geographic Information System (GIS), which was 

used to map the approximate locations and extent of old growth forest within East Gippsland 

FMA, and depicted in the OG100 dataset.173  

3. The FMP introduces section 3.3 concerning old-growth forest by referring to the requirements 

agreed in the National Forest Policy Statement (NFPS) for “assessments [to be] undertaken to 

determine conservation values of forests including old growth values”.174 The Woodgate Study 

considered itself to be such an assessment, said to be “the first of its kind in Victoria and possibly 

Australia”175, and the FMP describes it as having “described and mapped old-growth forest in 

the FMA by documenting and analysing forest characteristics and disturbance records”.176   

4. Accordingly, the Woodgate Study is properly described as an “assessment”, rather than 

“modelling”.  In any event, even if it may properly be characterised as a form of modelling, it 

would be inaccurate to equate the breadth, scale and complexity of the Woodgate Study with 

the modelling exercises subsequently conducted by the Secretary’s Department to update old-

growth forest mapping in the East Gippsland FMA by removing areas impacted by subsequent 

fire and logging disturbance, as occurred in 2003, 2005, 2009177 and following the 

commencement of this proceeding in 2017178 and 2018,179 although a somewhat more 

comprehensive update appears to have occurred in 2007.180 The available material certainly does 

                                                      
 
171 EG FMP, Ex P3 (5.1.23), p131. 
172 The Woodgate Study, Ex P2 (5.1.21), p9. 
173 Secretary’s Amended Defence [8A(b)-(c)]; and Woodgate Ex P2 (5.1.21), for eg see p9, part 1.2. 
174 FMP, Ex P3 (5.1.23), p33 
175 Woodgate, Ex P2 (5.1.21), p9. 
176 FMP, E P3 (5.1.23), p33. 
177 Ex P101 (7.2.575.84), p4 
178 2017 Old Growth Report, Ex P20 (5.2.35) 
179 2018 Old Growth Report, Ex P21 (5.2.36) 
180 See Ex P99 (8.2.015) and Ex P100 (8.2.016); produced in response to call for document at T598.23-25. 
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not suggest that the Woodgate Study involved “modelling” in the way that word has been used 

when referring to the more recent modelling of old-growth forest undertaken by the Department.  

5. Separately, the Court is entitled to take judicial notice of the fact that, since 13 August 2018, 

there have been extensive wildfires in the vicinity of Timbarra in East Gippsland.  The Plaintiff 

does not propose to seek to adduce further evidence as to the extent of any impact of these fires 

on old growth forest in the Damp Forest and Wet Forest EVCs of the EG FMA. However, any 

effect on the figures in Annexure A can only have been to diminish the remaining extent of old 

growth forest and to exacerbate the threat to attaining the targets for protection of old-growth 

forest mandated in the instruments relied upon by the Plaintiff. 




