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Introduction 

1. These submissions are made in reply to the written closing submissions filed on 

15 February 2021 by each of the Secretary (SCS) and VicForests (VCS).  They begin 

by answering the question posed by the Secretary concerning the relief sought by the 

Plaintiff against it, then turn to the Secretary’s submissions on the Assessment Tool and 

the 2019‒20 bushfires, before finally responding to the Defendants’ respective 

submissions on the precautionary principle. 

The utility of the relief sought against the Secretary 

2. The Secretary asks upfront what the utility is of this Court granting relief “if the 

Government of Victoria has determined that, State-wide and with effect now going back 
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more than a year, all actual old-growth forest in all EVCs will be protected”: SCS [10].  

Although that question is said to have been posed “rhetorically”, it admits of a ready 

answer:  the Government of Victoria is not the Parliament of Victoria; by s 22(1)(a) of 

the Forests Act 1958 (Vic), the Parliament of Victoria has enacted that the Secretary 

shall, for each State forest, “prepare and cause to be put into operation working plans 

with respect to … protection from destruction or damage by fire or otherwise”; and, 

until such time as it may further be amended, the statutory “working plan” for the East 

Gippsland FMA, being the FMP made in December 1995 and amended in 1997, 

relevantly requires that 60% of the total area of old growth forest in each of the Wet 

and Damp EVCs, as assessed by Woodgate et al 1994 and re-estimated in 1997, be 

protected in SPZ or conservation reserves.1   

3. Neither the fact that the Government has announced a change in policy with respect to 

old growth forest, nor the fact that the Secretary2 and VicForests3 have opted to 

implement that policy by formulation and application, respectively, of the Assessment 

Tool, alters that legal requirement.  It is basal that it may be altered only by Parliament 

repealing or relevantly amending s 22(1)(a) of the Forests Act or by the Secretary 

relevantly revising the FMP pursuant to s 22(1)(b) of that Act.4  In those circumstances, 

speculation as to the Plaintiff’s motivation for pressing its case is more misplaced than 

ever: cf SCS [113].  The Plaintiff seeks to do no more than keep the Secretary to the 

process for forest management mandated by the Parliament.  In that regard, the fact that 

“the effect of the uncontested evidence is that compliance with the Tool will shortly be 

the basis upon which the protection of old-growth forest is regulated” is the issue sought 

to be addressed by the Plaintiff’s prayer for relief, not an answer to it: cf SCS [126]. 

4. Relatedly, the fact that “the Secretary … must, as part of the Executive arm of 

government, give effect to the Old-Growth Protection Policy” does not tell against the 

grant of declaratory relief: cf SCS [11], [118].  The declarations sought by the Plaintiff 

                                                      
 
1  See [4]-[32] of the Plaintiff’s outline of closing submissions dated 6 February 2019. 
2  See SCS [10], stating that the Assessment Tool “was adopted as the mechanism by which to give effect 

to the Old-Growth Protection Policy”.  See further [9] of the Morrison Affidavit (Ex D58, CD 9.4.2, 
bundle 1DV2 at 8). 

3  See Exhibit CMF-4 to the Ferguson Affidavit (Ex D73, CB 9.4.3, bundle 1DV2 at 134). 
4  That is, incidentally, all that was suggested by the reference to a “future iteration or replacement regime” 

in the extract of transcript quoted at SCS [115]. 
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concern what it says are the Secretary’s past and ongoing breaches of its statutory 

obligations to protect in SPZ or conservation reserves at least 60% of the total areas of 

old growth forest in the Damp Forest and Wet Forest EVCs in the East Gippsland FMA 

as assessed in 1995.  That the Secretary must give effect to the Old Growth Protection 

Policy says nothing as to whether or not those obligations have been, are being or, for 

that matter, will be complied with.  The Old Growth Protection Policy5 does not 

mandate the adoption of any particular method to give effect to its aims.  All it 

relevantly provides is that “logging in remaining old growth forests will cease 

immediately, protecting around 90,000 hectares”.6  That being the aim, and the figure 

of 90,000 hectares being based on the remaining area of MOG,7 one might have thought 

that the best way for the Secretary to implement the Policy (and at the same time comply 

with what the Plaintiff alleges are its legal obligations) would be to place all such MOG 

into SPZ or conservation reserves.  But the evidence shows that the Secretary thought, 

and continues to think, otherwise.  The relief sought by the Plaintiff is evidently the 

only thing that will cause the Secretary to alter course and comply with its legal 

obligations.  For that reason, it cannot be said that the declaratory relief sought by the 

Plaintiff “would not conceivably cause the Secretary to take any step, or produce any 

other consequence”: cf SCS [118].  

The Assessment Tool 

5. Turning to the detail of the Assessment Tool, which has at least for now been adopted 

by the Secretary “as the mechanism by which to give effect to the Old-Growth 

Protection Policy” (SCS [10]), eleven points may be made in response to the Secretary’s 

submissions. 

                                                      
 
5  Being that part of the Victorian Government’s policy changes announced on 7 November 2019, as 

evidenced at [5]-[8] of the Morrison Affidavit (Ex D58, CB 9.4.2, bundle 1DV2 at 6-7), which concerns 
the immediate cessation of all timber harvesting of old-growth forest:  see the Ferguson Affidavit at [12]-
[13] (Ex D73, CB 9.4.3, bundle 1DV2 at 103).  Cf SCS [24] which, unlike SCS [10], erroneously treats 
the Old Growth Protection Policy as incorporating the in-field prescription settled upon by the 
Department on an unspecified date after the announcement of the Policy as the mechanism by which to 
give effect to the Policy: see the Morrison Affidavit at [9] (Ex D58, CB 9.4.2, bundle 1DV2 at 8. 

6  Exhibit ELM-1 to the Morrison Affidavit (Ex D58, CB 9.4.2, bundle 1DV2 at 16).  See also Exhibit 
ELM-3 (Ex D58, CB 9.4.2, bundle 1DV2 at 24), stating that “Under the plan, 90,000 hectares of 
Victoria’s remaining rare and precious old growth forest – aged up to 600 years old – will be protected 
immediately”. 

7  T73.5-10 (Ferguson XXN, 5 November 2020). 
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6. First, the Secretary submits that Dr Woodgate presented as a “thoroughly credible and 

reliable expert”, while Mr Mueck presented as an “unreliable witness” who made “a 

number of important concessions which greatly undercut the criticisms he made” of the 

Assessment Tool (SCS [61]-[62]) and whose “only substantial issue” with the Tool was 

“a single indicative diagram … for ‘mature’ mixed species forest”: SCS [28], [81], [95].  

The Plaintiff rejects that characterisation of Mr Mueck’s evidence as unfair and 

unwarranted, together with the associated submission that his evidence betrayed an 

“unfamiliarity” with Woodgate et al 1994: SCS [63.6]-[63.7].  The only basis put 

forward for that submission — that Mr Mueck did not qualify certain remarks made in 

his reply report by reference to the way in which Woodgate et al 1994 indirectly drew 

on height and age in creating the various EVCs — is exceedingly slim.  As Dr Woodgate 

himself noted, age ranges were not used “directly” by Woodgate et al 1994 in defining 

old growth forest;8 and, unlike the Assessment Tool, Woodgate et al 1994 used “relative 

height – not absolute”,9 as Mr Mueck was evidently well aware.10  In that sense, 

Mr Mueck was correct to say that “Woodgate et al. 1994 did not have or need such 

data”, being data on “potential height”.11   

7. In any event, it is not necessary for the Plaintiff to buttress Mr Mueck’s reliability and 

to impugn Dr Woodgate’s in the broad in the manner the inverse of that adopted by the 

Secretary.  That is because the Plaintiff in fact relies on much of Dr Woodgate’s 

evidence12 and says that it alone provides a sufficient basis for the Court to reject the 

Secretary’s contention that the Assessment Tool renders the Plaintiff’s case moot.  Most 

especially is that so because, as became apparent during cross-examination,13 

Dr Woodgate’s ultimate conclusion that the Assessment Tool is “consistent with the 

overarching definition of Old Growth”14 is based on the critical assumption that Step 8 

                                                      
 
8  T118.29-30 (6 November 2020).  See also Woodgate Report at 4 (Ex D100, CB 9.4A.1-PWW-3, bundle 

1DV2 at 336), noting that “Woodgate et al 1994 “did not present age as a determining factor instead 
relying on crown characteristics”. 

9  Woodgate Report at 10 (Ex D100, CB 9.4A.1-PWW-3, bundle 1DV2 at 342). 
10  First Mueck Report, Ex P192, CB 9.3.1 at 2-3 (bundle PV2 at 555-556), describing the decision-making 

process in Woodgate et al 1994 as based on “species, crown shape and relative height with this 
information stratified by ecological vegetation class” (emphasis added). 

11  First Mueck Report, Ex P192, CB 9.3.1 at 2 (bundle PV2 at 556). 
12  See, eg, Plaintiff’s closing submissions in chief filed 15 February 2021 (PCS) at [6], [8]-[12], [14], [16]-

[17], [23]-[25]. 
13  T138.27-T145.26, T189.28-T190.3, T254.25-T255.9 (6 November 2020). 
14  Ex D100, CB 9.4A.1-PWW-3 at 9 (bundle 1DV2 at 341).  The same critical assumption appears to 

underpin Dr Woodgate’s conclusion that “[t]he efficacy of the Tool … stands on the shoulders of several 
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of the Tool is not determinative of the presence or absence of old growth and that, even 

if the relative proportions of “IN” trees required by that Step are not met, the user of the 

Assessment Tool nevertheless proceeds to Steps 9‒11 and thereby brings to bear “the 

map based information and the aerial photos”.15  However, for the reasons already 

advanced,16 that assumption can and should be rejected by the Court on the face of the 

Assessment Tool itself, without any necessary recourse to Mr Mueck’s evidence; and 

in that case it follows, on Dr Woodgate’s own admission, that the Assessment Tool 

involves a “deficient determination” that is inconsistent with the Management 

Standards.17  Contrary to the Secretary’s submissions at [78], Dr Woodgate’s incorrect 

assumption does not “lose its significance” according to whether or not Step 8 is 

concerned with trees whose crowns are in the upper stratum, that being an entirely 

separate issue. 

8. Second, the submissions advanced by the Secretary at SCS [76] on that separate issue 

miss the point.  It may be accepted that Step 7 of the Assessment Tool is concerned 

with “IN” trees “that have their crowns within the upper stratum”18 and that Step 8 is 

directed to assessing the relative proportions of those same trees.  The problem, as 

Dr Woodgate accepted,19 is that the proportions are based on the number of those trees 

in the relevant growth stages, not the volume of their crown cover; and the OCR was 

unaware of any published reports indicating that the two metrics are similar.20  A simple 

example suffices to demonstrate the point.  If an assessor finds 11 “IN” trees, one of 

which is senescent, it follows for the purposes of Step 8 that 9.1% (being 1 divided by 

11) are senescent, even though the particular senescent tree may have a crown that takes 

up more than 9.1% of the crown cover of all the “IN” trees. 

                                                      
 

areas of science including … photogrammetry (and API) and GIS”: Ex D100, CB 9.4A.1-PWW-3, 
bundle 1DV2 at 342. 

15  T255.2-3 (6 November 2020). See also at T139.9-10.  If true, the assumption would have made the 
Assessment Tool’s approach more akin to that previously suggested by Mr Mueck: Ex P81, CB 8.2.004 
at 17 (bundle PV1 at 1491). 

16  PCS at [16]-[18]. 
17  T132.12-17, T132.24-T133.2 (6 November 2020).  See also T138.20-23, T141.5-12 (6 November 2020). 
18  As it was by the cross-examiner at T7.28-29 (14 December 2020), albeit no guidance is provided to the 

user as to how to identify whether a tree is in the upper stratum (PCS [23]) and none appears in 
VicForests’ training materials: Ex P224 (bundle PV2 at 1106-1143). 

19  T131.26-T132.2, T137.17-T138.19, T142.22-T143.3, T144.21-T145.1 (6 November 2020). 
20  Ex P239 (bundle PV2 at 956). 
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9. So too, third, do the submissions advanced at SCS [90]-[92] miss the point.21  For a 

start, what is said to have been put by the Plaintiff to Dr Woodgate in cross-examination 

at SCS [91] — “that the Tool had moved what had been identified by Campbell as an 

‘old-growth’ ash-type tree into a mature tree classification” — was never in fact so put.  

What was put by the Plaintiff was that “a mature tree has been moved into the regrowth 

stage”, a proposition with which Dr Woodgate agreed.22  Funnily enough, it was the 

Secretary who put the issue of an old growth tree having been moved into the mature 

category to Dr Woodgate in re-examination.23  Dr Woodgate’s evidence, similar to that 

given in respect of other tree sketches, was that it was a “boundary” tree.24  More 

fundamentally, however, even if that and other of the tree sketches in Table 2 of the 

Assessment Tool are best considered “borderline” or “boundary” trees (SCS [91], [93]), 

the Tool clearly suggests otherwise to the user by placing them firmly within one 

“boxed” growth stage without depicting “the other side of the zone of uncertainty”.25 

10. Fourth, in response to the Secretary’s criticisms of Mr Mueck for adopting an approach 

to the identification of old growth that is “fixed in time” (SCS [66]), and of the Plaintiff 

for its alleged “fixation upon the Woodgate Study” (SCS [74]) and its alleged attempt 

to give it “quasi-statutory authority” (SCS [93]), the Plaintiff simply repeats what the 

Secretary appears to be at pains to avoid mentioning — namely, that the FMP is 

expressly based on, and tied to, the Woodgate Study.  As noted at PO [22] and PCS 

[19], the FMP is concerned with old growth as “described and mapped” by Woodgate 

et al 1994,26 albeit recognising that mapping will improve with time.27  Indeed, the FMP 

explicitly purports to “incorporate the findings” of that study28 and adopts its 

description of growth stages, disturbance history and EVCs29 and its definition of old 

growth specifically.30  There is therefore nothing “false” in Mr Mueck proceeding from 

                                                      
 
21  What is said to have been put by the Plaintiff to Dr Woodgate in cross-examination at SCS [91] was 

never in fact put.  What was put was that “a mature tree has been moved into the regrowth stage”: 
T208.13-15.  It was the Secretary who put the issue of an old growth tree having  

22  T208.13-15 (6 November 2020). 
23  T230.13-20 (6 November 2020). 
24  T230.19-23 (6 November 2020). 
25  T206.28-T207.10 (6 November 2020).  See further PCS at [8]. 
26  Ex P3, CB 5.1.23 at 23 (bundle PV1 at 97). 
27  Ex P3, CB 5.1.23 at 24 (bundle PV1 at 98). 
28  Ex P3, CB 5.1.23 at 1 (bundle PV1 at 75). 
29  Ex P3, CB 5.1.23 at 2 (bundle PV1 at 76). 
30  Ex P3, CB 5.1.23 at 23-24 (bundle PV1 at 97-98).  See also at 15 (bundle PV1 at 89) referring to “old 

growth forest … as defined by Woodgate et al (1994)”. 
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a premise that there is a “baseline” definition of old-growth forest based upon building 

blocks from the Woodgate Study to a conclusion that the Assessment Tool defines a 

“different” form of old growth forest: cf SCS [74].  In that regard, it is telling that there 

is no mention of the FMP at SCS [72]-[74], where only the MSPs are described as 

“untethered” from the Woodgate Study on the basis that they do not expressly refer to 

it, despite “borrowing substantially” from it31 — that being a matter relevant to their 

construction: cf SCS [74].  In fact, the Secretary’s submissions refer to the FMP only 

twice, at [57], and then only for an unrelated purpose.  That is so notwithstanding that 

the FMP is one of the two independent bases upon which the Plaintiff’s case is built 

and the subject of Issues 2‒10 of the joint list of issues filed by the parties on 4 February 

2019. 

11. Fifth, and relatedly, there is nothing problematic about Mr Mueck’s opinion that the 

“existing dataset” for modelled old growth is “essentially as mapped by the Woodgate 

Study (as adjusted for later disturbances)” or his associated “presumption” that the 

methodology used in later versions of the dataset “is along the same lines” as that used 

in the Woodgate Study: cf SCS [67].  That is indeed the case, as the notes accompanying 

the various datasets reveal.  For example, MOG2007, far from being a “start again” 

(cf SCS [68]), directly incorporated parts of Woodgate et al 1994’s mapping32 and 

otherwise expressly used: (a) methods that, although drawing on “improved knowledge, 

data and tools allowing for more sophisticated and detailed modelling” such as higher 

resolution imagery, were “consistent with the previous old-growth forest studies”;33 and 

(b) an analysis process “based on that used in the original East Gippsland study”.34  

Similarly, MOG2009 used base layers developed with a “similar analysis method” to 

Woodgate et al 1994, including MOG2007.35  Indeed, MOG2009 was described by the 

Department in 2018 as “the official and authoritative layer representing the approximate 

locations and extent of old growth forests across all ecological vegetation classes as 

defined in the [MSPs]”; and it was updated at that time to reflect disturbances occurring 
                                                      
 
31  As was confirmed by Dr Woodgate in his evidence:  T185.12-17, T186.12-17 (6 November 2020).  

Relatedly, it may be noted in passing that, contrary to the submission that the MSPs have “their own 
thorough regulatory definitions for the assessment of each growth-stage of trees”, they do not in fact have 
a definition for mature stage mixed species trees, only Ash-type trees. 

32  Ex P100, CB 8.2.16 at 9 (bundle PV1 at 1858); T669.12-670.12 (17 December 2018). 
33  Ex P100, CB 8.2.16 at 3 (bundle PV1 at 1852). 
34  Ex P100, CB 8.2.16 at 12 (bundle PV1 at 1861); T667.13-T669.11 (17 December 2018). 
35  Ex P101, CB 7.2.575.84 at 2 (bundle PV1 at 1887). 
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between June 2009 and December 2017,36 consistently with Dr Woodgate’s view that 

“each successive dataset stands on the shoulders of those that have gone before it”.37 

12. Sixth, although the approach to the identification of old growth forest in Woodgate et 

al 1994 was in part “based on the landscape scale of the project” (SCS [70]), 

Dr Woodgate noted in his most recent report that it can be used not only “over very 

large areas” but also “down to a fine resolution (one hectare or smaller in the case of 

stands, and to the level of the individual tree albeit at great effort is so desired)”.38  Most 

significantly, Dr Woodgate remains of the view even now that the approach has “broad 

acceptance”,39 “stands on the shoulders of previous workers and their settled science”40 

and is “easier and more accurate to apply” than the “lesser approach” of the basal sweep 

employed by the Assessment Tool.41  Indeed, Ms Ferguson confirmed that, 

notwithstanding the passage of time, it is the approach that has been used by the 

Department to date and she was unaware of why a different approach has now been 

taken by the Assessment Tool.42 

13. It is important in that regard to re-emphasise43 that the old growth forest identified and 

mapped using the “established”44 disciplines of aerial photographic interpretation (API) 

and geographic information science (GIS), combined with evaluation of disturbance 

records, is not a “model” in the sense that it extrapolates from data using a computer or 

otherwise: cf SCS [107], [124].  Rather, it is the product of a skilled human assessment 

based primarily on observation and interpretation of the crown cover and growth stage 

of “each distinct stand … of forest”,45 calibrated by reference to field-checking,46 which 

the authors of Woodgate et al 1994 considered to be “comprehensive and reliable” 

despite its recognised limitations.47  In fact, it is the Assessment Tool that involves 

                                                      
 
36  Ex P20, CB 5.2.35 at 2 (bundle PV1 at 815). 
37  Ex D100, CB 9.4A.1-PWW-3 at 10 (bundle 1DV2 at 342). 
38  Ex D100, CB 9.4A.1-PWW-3 at 10 (bundle 1DV2 at 342). 
39  T186.24 (6 November 2020). 
40  Ex D100, CB 9.4A.1-PWW-3 at 10 (bundle 1DV2 at 342). 
41  T255.4-7 (6 November 2020). 
42  T74.16-24 (5 November 2020). 
43  See the addendum to the Plaintiff’s outline of closing submissions dated 6 February 2019, CB 9.1.4 at 

54 (2020 SCB at 89). 
44  Woodgate Report, Ex D100, CB 9.4A.1-PWW-3 at 10 (bundle 1DV2 at 342). 
45  Woodgate et al 1994, Ex P2, CB 5.1.21 at 19. (Digital Docs 1 at 21).  See also at 24 (Digital Docs 1 at 

24). 
46  Woodgate et al 1994, Ex P2, CB 5.1.21 at 28 (Digital Docs 1 at 26). 
47  Woodgate et al 1994, Ex P2, CB 5.1.21 at 29 (Digital Docs 1 at 26). 
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“modelling”, or a greater degree of modelling than API, by extrapolating, as it does, 

from the results of a sample of 10-20 (but sometimes fewer)48 trees taken from the grid 

centroid to an entire hectare of forest. 

14. Relatedly, it must be noted that nowhere does the Secretary attempt to define what it 

means by its repeated references to “actual” old growth forest:  see, eg, SCS [25], [108], 

[112.4].  As the Secretary’s own expert opined, old growth forest is a “human 

construct”.49  Everything therefore turns upon how it is defined.  Given it is defined by 

Woodgate et al 199450 (and thus the FMP) and the Management Standards51 primarily 

by reference to crown form, “actual” old growth may be identified either from the air 

or from the ground.  The fact it is identified from the ground does not by definition 

mean that it is any more “actual” or “real” than old growth identified from the air: 

cf SCS [107].  In fact, Dr Woodgate stressed that aerial images are “an independent but 

very useful source for the identification of growth stages”52 and it is no doubt for that 

reason that, as noted above, he assumed they were utilised for that purpose at Step 9 of 

the Assessment Tool whatever the result of Step 8.53 

15. As for the notion that the Assessment Tool’s approach allows for the collection of 

additional information that might increase the understanding of forest characteristics54 

and in future lead to a refinement of the definition of old growth by EVC55 (SCS [69]),  

an obvious difficulty is that none of that additional information is in fact required to be 

recorded in the Tool’s datasheets. Further, Dr Woodgate’s opinion that the collection 

of such additional information will over time allow a “picture”56 to emerge of the 

relationship between that information and growth stage only serves to highlight that 

such a relationship is not presently known with confidence. More importantly, for the 

                                                      
 
48  Ex D101, CB 9.10.1 at 14 (bundle 1DV2 at 356). 
49  Ex D100, CB 9.4A.1-PWW-3 at 9 (bundle 1DV2 at 341). 
50  Woodgate et al 1994, Ex P2, CB 5.1.21 at 18-23 (Digital Docs 1 at 21-23); Woodgate Report, Ex D100, 

CB 9.4A.1-PWW-3 at 4 (bundle 1DV2 at 336). 
51  See the definitions of “growth stage”, “mature”, “old growth”, “regrowth” and “senescent” in Ex P11, 

CB 5.2.30 at 11, 13-14, 15-16, 17 and 18, respectively (bundle PV1 at 380, 383, 384-385, 376, 387). 
52  T134.10-11 (6 November 2020) 
53  T254.25-255.9 (6 November 2020). 
54  Ex D100 CB 9.4A.1-PWW-3 at 1-2 (bundle 1DV2 at 333-334) 
55  T220.10-T227.2 (6 November 2020). See also Ex D100 at 1-2 (bundle 1DV2 at 333-334. 
56  Ex D100 at 1 (1Dv2 at 333). 
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same reason as that set out at PCS [19], that opinion is not relevant to the issue before 

the Court. 

16. In any event, Dr Woodgate remains of the view that the approach developed by 

Woodgate et al 1994 is “appropriate” for identifying old growth across a landscape,57 

which relevantly is the level at which the 60% requirements must be applied.  Indeed, 

there is no suggestion that the Assessment Tool is to be used to identify old growth 

across the landscape to assist the Secretary to comply as best it now can with the 60% 

requirements.  Rather, it is only intended to be used by VicForests and its contractors 

“prior to timber harvesting”58 and then only within areas where the spatial data — most 

relevantly “MOG” and “MOG2020” — indicate the possibility of old growth being 

present,59 a point recognised at SCS [107].  That is in fact the only point that was sought 

to be made in the extract of transcript quoted at SCS [110] in respect of VicForests’ 

then proposed approach. 

17. Seventh, the Secretary seeks to undermine Ms Mitchell’s evidence as to the practicality, 

from a technical perspective, of mapping “small, fragmented stands”60 of old growth 

forest as SPZ by reference to the assessment criteria for zone amendments under the 

FMP — in particular, the criterion, added in 1997, that “there be no net deterioration in 

timber production capacity”: SCS [57].  However, no one criterion is expressed as being 

determinative and the criteria now fastened upon by the Secretary cannot be read as 

suggesting that, having failed to “[e]nsure there is no net deterioration in the level of 

protection of identified values in SPZ”,61 the Secretary need not, or may not, now do so 

because it would result in a net deterioration in timber production capacity.  Indeed, the 

criteria were developed and adopted at a time when it is not in dispute that the FMZ 

scheme met the 60% requirements.  Relatedly, it is not suggested by the Plaintiff that 

“forest which is demonstrated in the field not to be old-growth forest should be 

protected in SPZ”: cf SCS [58].  As has previously been noted,62 there is provision in 

the MSPs for application to be made to the Secretary when a modelled value is 

                                                      
 
57  T186.18-24 (6 November 2020). 
58  Ex D101, CB 9.10.1 at 3 (bundle 1DV2 at 345). 
59  Ex D101, CB 9.10.1 at 5-6 (bundle 1DV2 at 347-348).   
60  Exhibit ELM-5 to the Morrison Affidavit 
61  Ex P7 at 7 (bundle PV1 at 272). 
62  Plaintiff’s closing submissions at [34] n 171. 



11 
 

determined not to exist in the field so that the zoning for the relevant area may be 

changed from SPZ to GMZ. 

18. Eighth, the Secretary submits that Mr Gunn gave a “detailed account of the basal sweep 

… and its relationship to the crown cover of a stand of trees”: SCS [44].  However, the 

submission is belied by the Secretary’s failure to anywhere specify what that 

relationship is.  Indeed, all Mr Gunn did was assert that there was a relationship.63  He 

nowhere explained the nature of that relationship, its scientific basis or its reliability.  

And, in fact, his evidence was inconsistent both with the expert evidence of 

Dr Woodgate, which was that there is no “precise” relationship between crown cover 

and basal area,64 and with the statement of the OCR itself confirming that “there is no 

canopy cover metric”65 in the Assessment Tool.  Relatedly, while Mr Mueck may have 

accepted the soundness of the Scientific Advisory Panel’s recommendation to use basal 

area in preference to crown cover (SCS [77]), he expressly noted that basal area and a 

basal sweep are not the same thing.66  Indeed, although the Assessment Tool purported 

to adopt the Panel’s recommendation to use basal area as the principal quantitative 

measure of old growth, it did not adopt the particular basal sweep methodology 

recommended by the Panel for deriving basal area, which it described as “required” to 

implement its recommendation:67 cf SCS [80].  Instead, as noted at paragraph 8 above, 

it adopted a methodology that counts stems to calculate growth stage proportions. 

19. Ninth, in relation to the issue of 1939 regrowth, the Secretary’s submissions at [96]-

[99] mischaracterise Mr Mueck’s concern.  That concern was, or at least included, that 

regeneration Ash-type trees from the 1939 fires are directed to be classified by the 

Assessment Tool as regrowth even though they “may display more mature attributes”;68 

and that that is contrary to Woodgate et al 1994 and thus the FMP.  Dr Woodgate 

himself recognised the tension between the two approaches,69 considered Mr Mueck’s 

concern “reasonable”70 and was not prepared to endorse the Assessment Tool’s 

                                                      
 
63  T8.1-2, T11.1, T11.15-16, T42.17-19, T47.17 (14 December 2020). 
64  T254.9.24 (6 November 2020). 
65  Ex P239 (bundle PV2 at 956). 
66  T138.2-4 (15 December 2020). 
67  Ex D87 (bundle 1DV2 at 274). 
68  First Mueck Report, Ex P193, CB 9.3.1A at 7-8 (bundle PV2 at 421-422). 
69  T163.12-13 (6 November 2020). 
70  Ex D100, CB 9.4A.1-PWW-3 at 4 (bundle 1DV2 at 336). 
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characterisation of such trees without carrying out his own field inspections.71  That 

such trees might properly be classified as regrowth under the MSPs is therefore not an 

answer to the concern: cf SCS [100].  

20. Tenth, and similarly, Mr Mueck’s view of the second tree sketch for the mature growth 

stage for mixed species forest in Table 2 of the Assessment Tool, which he considered 

to depict a senescent tree,72 is explicable by reference to the FMP, which incorporates 

Woodgate et al 1994, even if not by reference to the MSPs: cf SCS [85]-[87].  Unlike 

the MSPs, which provide that the top of a senescent tree is “invariably” broken off, 

Woodgate et al 1994 do not mention that feature in their description of the late mature 

growth stage and, even in the case of the overmature growth stage, state only that the 

top of the tree is “often” broken off.73  Again, the Secretary’s submissions focus only 

on the MSPs to the exclusion of the FMP.   

21. Finally, in response to the Secretary’s descriptions of the “commendable and rigorous 

consultation and testing process” (SCS [107]) it undertook in developing the 

Assessment Tool and its “refreshing responsiveness to genuine criticism” (SCS [42]), 

it is to be noted, in addition to the points already made at PCS [25] about the absence 

of any evidentiary basis for the Tool’s scientific credentials, that while the final Tool 

addressed all seven of VicForests’ comments on the draft Tool, it fully implemented 

only two of the Scientific Advisory Panel’s 11 “key recommended changes”.74 

The 2019‒20 bushfires 

22. Moving to the relevance of the 2019–20 bushfires to the utility of relief, the Secretary 

says nothing more in closing than it did in opening and it remains that what it does say 

undercuts its own argument, which can only be treated as having been effectively 

abandoned.  True it is that the evidence “shows that old-growth forest, as modelled, has 

been substantially destroyed in almost all the coupes which are the subject of the 

proceeding”: SO [31], SCS [130].  But, as the emphasised words reveal, not all of the 

                                                      
 
71  T160.4-8, T162.5-9 (6 November 2020). 
72  T182.16-T183.23, T192.23-T194.2, T195.25-28 (15 December 2020).  See also First Mueck Report, 

Ex P193, CB 9.3.1A at 8 (bundle PV2 at 422). 
73  Ex P2, CB 5.1.21 at 19 (Digital Docs 1 at 21). 
74  Namely, using a square rather than hexagonal grid and conducting a qualitative assessment at the grid 

centroid: SAP submission, Ex D87 at 8-9 [1]-[11] (bundle 1DV2 at 274-275). 
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old growth forest, as modelled, has been destroyed in all of the coupes the subject of 

the proceeding.  Indeed, the evidence is that there remain 10 coupes the subject of the 

proceeding that have not been completely burnt by high severity fire, one of which “is 

known not to have been affected by fires of any severity during the Victorian 

bushfires”.75  There thus remains an object of the injunctive relief sought. 

23. Insofar as the Court is inclined to find otherwise, the Plaintiff should, as submitted at 

PO [32], be granted leave to file the Further Amended Statement of Claim annexed to 

its summons of 21 May 202076 or an equivalent.  VicForests openly accepts that “there 

are coupes on the current TRP that contain greater than 1 hectare of modelled old 

growth forest in the Wet Forest and/or Damp Forest EVCs not the subject of mapped 

higher severity fire or logging history” and that any relief should be calibrated in the 

context of the TRP in force and the Department’s latest modelling at the time the relief 

is granted.77  It cannot therefore be said that the 2019–20 bushfires render relief inutile 

or without basis even “if  FFRC was proceeding on some amended version of its 

Statement of Claim in relation to the ‘pleaded coupes’”: cf SCS [173]. 

The precautionary principle 

24. It remains, finally, to address the Defendants’ submissions on the precautionary 

principle, in respect of which five points may be made in reply. 

25. First, the “key differences” between Mortimer J and Osborn J’s respective approaches 

to the precautionary principle set out in detail at SCS [135]-[147] are ultimately 

irrelevant to the task of statutory construction before the Court.  The issues of policy 

there raised, including the appropriate margin of appreciation that ought be afforded 

decision-makers (SCS [144]-[146]) and whether the focus should be upon “processes” 

or “outcomes” (SCS [147]),78 may well be relevant to the Parliament or the Minister if 

legislative intervention is thought appropriate; however, they cannot assist this Court.  

                                                      
 
75  Ferguson Affidavit at [62(c)] (Ex D73, CB 9.4.3, bundle 1DV2 at 113-114). 
76  Ex P227, Annexure A at 14-16 (bundle PV2 at 582-584). 
77  Letter from VicForests’ solicitors to the Plaintiff’s solicitors dated 3 June 2020: Ex P228 at 1-2 (bundle 

PV2 at 587-588). 
78  It is incorrect to characterise Mortimer J as having proceeded on the basis that the outcome is “always” 

to ensure conservation of biodiversity (SCS [147]), when her Honour was clearly aware of the words 
“wherever practical” in the definition of the precautionary principle in the Code. 
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True it is, as the Secretary points out,79 that a construction that would promote the 

purpose or object underlying a subordinate instrument is to be preferred to one that 

would not; however, that rule of statutory interpretation “is of limited assistance in 

construing legislation, or regulatory instruments, that embrace numerous potentially 

conflicting objectives in relation to which the court has to determine from the language 

used where the intended balance lies”.80   

26. It may also be accepted that the judicial arm of government presumes that legislators 

do not intend to enact legislation (including subordinate legislation) with consequences 

that can be described as “absurd”, “capricious”, “unreasonable”, “irrational” or the 

like.81  But Mortimer J’s construction of the Code can hardly be described as having 

consequences of that kind: cf SCS [171].  In any event, where a construction otherwise 

seems correct based upon a reading of the words in context — which, for the reasons 

already advanced at PCS [29], Mortimer J’s construction does — the unreasonableness 

of its consequences must be “very serious” before a court is justified in relying upon 

those consequences to reject that construction, lest the court usurp the legislative 

function of making policy choices.82  “So called ‘practical considerations’ … do not 

empower the Court to embark on a wholesale rewriting of the instrument”.83 

27. Second, it is to be noted that the case cited by the Secretary at SCS [150] for the 

proposition that, on a question of construction of a State statute or subordinate 

instrument, a trial judge at first instance in the Federal Court should “ordinarily” follow 

a decision of the Supreme Court of the relevant State, unless convinced that it is plainly 

                                                      
 
79  SCS [171] n 301. 
80  MyEnvironment Inc v VicForests (2013) 42 VR 456 at [148] (Tate JA, with whom Garde AJA agreed) 

(emphasis added), cited at SCS [171] n 301. 
81  See, eg, Prentice v Nugan Packing Co Pty Ltd (1950) 81 CLR 558 at 564-565 (Latham CJ, with whom 

McTiernan, Williams, Webb, Fullagar and Kitto JJ agreed); Federal Commissioner of Taxation v Barton 
(1957) 96 CLR 359 at 368 (the Court); Cooper Brookes (Wollongong) Pty Ltd v Federal Commissioner 
of Taxation (1981) 147 CLR 297 at 304-305 (Gibbs CJ), 320-322 (Mason and Wilson JJ); CIC Insurance 
Ltd v Bankstown Football Club Ltd (1997) 187 CLR 384 at 408 (Brennan CJ, Dawson, Toohey and 
Gummow JJ). 

82 Ganter v Whalland (2001) 54 NSWLR 122 at [36] (Campbell J), approved in Turner v George Weston 
Foods Ltd (t/as Tip Top Bakeries (Newcastle)) [2007] NSWCA 67 at [59] (Campbell JA, with whom 
Beazley and Hodgson JJA agreed); ACQ Pty Ltd v Cook (2008) 72 NSWLR 318 at [127] (Campbell JA, 
with whom Beazley and Giles JJA agreed); Commissioner of State Revenue v EHL Burgess Properties 
Pty Ltd (2015) 209 LGERA 314; [2015] VSCA 269 at [72] (the Court). 

83  Wingecarribee Shire Council v De Angelis [2016] NSWCA 189 at [20] (Basten JA, with whom McColl 
and Payne JJA agreed), affirmed in Minister Administering Water Management Act 2000 v Sharkey 
(2017) 226 LGERA 322 at [36] (Meagher JA, with whom White JA and Emmett AJA agreed). 
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wrong — being FAI General Insurance Co Ltd v McSweeney (1997) 73 FCR 379 — is 

the only case to suggest as much.  As Herzfeld and Prince have observed, “[t]his 

suggestion … does not appear to have been developed”.84  In any event, as Lindgren J 

pointed out in that case, the proposition is no more than a general principle which admits 

of exceptions and, indeed, his Honour, sitting as a single Judge of the Federal Court, 

went on to depart from a decision of a single Judge of the Supreme Court of NSW on 

the construction of a NSW statute on a lesser basis than that that decision was “plainly 

wrong”.85  As pointed out at PCS [30], there is ample authority to support the view that 

it was open for Mortimer J to do likewise: cf VCS [13]-[14].  To quote, for example, 

from the reasons of Hunt J in Commercial Banking Co of Sydney Ltd v Commissioner 

of Taxation (Cth):86 

I doubt, with respect, whether single judges should be quite as unquestioning 

of each other’s decisions as is suggested.  It is not always the case that single 

judges feel obliged to follow decisions even of other judges within the one 

Supreme Court unless considered to be clearly wrong; and I see no distinction 

in relation to the decisions of judges of other Supreme Courts merely because 

all may be exercising federal jurisdiction. Even judges of the Federal Court 

have differed from decisions of other judges of that court. 

28. Third, both the Secretary and VicForests place considerable weight on the principle 

that, where words in an Act have received a judicial construction in a superior court, it 

is presumed that they have the same construction when used in a subsequent Act: SCS 

[151]-[155]; VCS [5]-[12].  However, as Mason ACJ, Wilson and Dawson JJ said in 

Flaherty v Girgis:87 

Whilst it is true that, where an inference can be drawn from the terms in which 

subsequent legislation has been passed that Parliament itself has approved of a 

particular judicial interpretation of words in an earlier statute, a court should 

adhere to that interpretation, the difficulty is in discerning the existence of 

                                                      
 
84  Interpretation (2nd ed, 2020) at [25.4.500]. 
85  (1997) 73 FCR 379 at 417. 
86  (1983) 70 FLR 433 at 443. 
87  (1987) 162 CLR 574 at 594, cited with approval in Zickar v MGH Plastic Industries Pty Ltd (1996) 187 

CLR 310 at 329 (Toohey, McHugh and Gummow JJ) and Minister for Immigration and Border 
Protection v Kumar (2017) 260 CLR 367 at [77] (Nettle J). 
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parliamentary approval: see Geelong Harbour Trust Commissioners v Gibbs 

Bright & Co.88  Mere amendment of a statute not involving any re-enactment 

of the words in question could seldom if ever constitute approval of an 

interpretation of those words.  Even re-enactment of the words in circumstances 

not involving any reconsideration of their meaning, as eg, in a consolidating 

statute, does not do so: Williams v Dunn’s Assignee;89 Melbourne Corporation 

v Barry.90 At most the principle affords a presumption of no great weight 

concerning the meaning of the words used and cannot be relied upon to 

perpetuate an erroneous construction: Salvation Army (Victoria) Property Trust 

v Fern Tree Gully Corporation.91  Indeed, in Reg v Reynhoudt92 Dixon CJ said: 

In any case the view that in modern legislation the repetition of a 

provision which has been dealt with by the courts means that a judicial 

interpretation has been legislatively approved is, I think, quite artificial. 

To repeat what I have said before, the mechanics of law-making no 

longer provide it with the foundation in probability which the doctrine 

was supposed once to have possessed. 

For the reason given by Dixon CJ, the suggested rule nowadays is little use as 

a guide and it will not be permitted to prevail over an interpretation otherwise 

appearing to be correct. 

29. Here, even assuming that the principle applies to the construction of a legislative 

instrument, there is, to adapt the language of their Honours, no basis for concluding 

“from the terms in which [the 2014 Code] has been [made] that [the Minister] has 

approved of [the] particular judicial interpretation of words in [the 2007 Code adopted 

by Osborn J]”.  The reference to criticism of the “complexity” of the regulatory 

framework in “recent cases brought before the Supreme Court of Victoria”93 in a 

factsheet published by the Department as part of the review of the 2007 Code barely 

supports an inference that the Minister was aware of the decision in Brown Mountain 

when making the 2014 Code (cf SCS [153]), let alone an inference that he “consciously 

considered” the specific interpretation given to the precautionary principle in that case: 

                                                      
 
88  (1974) 129 CLR 576 at 584. 
89  (1908) 7 CLR 425 at 441. 
90  (1922) 31 CLR 174 at 186-188. 
91  (1952) 85 CLR 159 at 174, 182. 
92  (1962) 107 CLR 381 at 388. 
93  Ex D1, CB 8.2.020 at 19-20 [107] (bundle 1DV1 at 19-20). 
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cf SCS [155].  If anything, the evidence of Mr Miezis on which the Secretary relies at 

SCS [153] shows that the review of the 2007 Code that led to the 2014 Code was not 

concerned with the former’s meaning, but with its form — that being a situation in 

which, as noted in the extract from Flaherty v Girgis above, the presumption does not 

apply.94 

30. Fourth, the precautionary principle is not some free-standing concept with “a defined 

or definable literal meaning that [can] be identified separately from the context in which 

it appears”:95 cf VCS [23]-[30].  Even where a word has an established legal or trade 

meaning (the latter being a matter for evidence,96 of which there is none), the 

presumption that it is used with that meaning is subject to the context in which it 

appears;97 and one aspect of the context which can indicate a different meaning is 

employed is a statutory definition that differs from the established meaning.98  Here, 

the term is expressly defined in the Code’s Glossary and there is no warrant to go 

beyond or behind that definition by reference to, for example, s 5(4)(b) of the SFT Act, 

which does not even use the term “precautionary principle” and is in an Act that is 

distinct from that under which the Code was made: cf VCS [19], [22]. 

31. For that reason, Mortimer J was right to have “anxious” regard (SCS [157]) to the 

particular textual formulation of the precautionary principle in the Code and its context.  

The Secretary’s attempt at SCS [157]-[164] to minimise the significance of the 

differences in the formulations of the principle considered in Telstra and Brown 

Mountain respectively only serves to highlight them.  In that regard, it is indeed the case 

that the first textual difference identified by the Secretary at SCS [162.1], being the 

order of phrasing, indicates that the threat of serious or irreversible environmental 

damage and a lack of full scientific certainty “are not to be treated as thresholds or 

preconditions” to the application of the principle: SCS [163].  It is further the case that 

                                                      
 
94  See also Electrolux Home Products Pty Ltd v Australian Workers’ Union (2004) 221 CLR 309 at [81] 

(McHugh J); Aubrey v The Queen (2017) 260 CLR 305 at [60] (Bell J). 
95  Federal Commissioner of Taxation v Consolidated Press Holdings Ltd (2001) 207 CLR 235 at [132] 

(the Court). 
96  See, eg, Victorian Workcover Authority v Elsdon (2013) 42 VR 434 at [42] (Maxwell P), [84] 

(Bongiorno JA and Dixon AJA). 
97  See, eg, York v Lucas (1985) 158 CLR 661 at 668 (Mason ACJ, Wilson, Deane and Dawson JJ); Federal 

Commissioner of Taxation v Scully (2000) 201 CLR 148 at [25]-[26] (Gaudron ACJ, McHugh, Gummow 
and Callinan JJ); J & D Rigging Pty Ltd v Agripower Australia Ltd [2015] 1 Qd R 562. 

98  See, eg, Sun World International Inc v Registrar, Plant Breeders' Rights (1998) 87 FCR 405 at 412 
(Carr J, with whom Mansfield J agreed). 
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there is “some significance” in the words “[i]n the application of the precautionary 

principle” appearing in the definition considered in Telstra but the words “when 

contemplating decisions that will affect the environment” appearing in the definition 

considered in Brown Mountain: SCS [164].  The former formulation does indeed 

“heavily impl[y] that the precautionary principle must first have been triggered for those 

obligations to arise” (SCS [164]), while the latter clearly indicates that the principle 

operates in the circumstances described.   

32. Ultimately, there is simply no textual basis to read the application of the precautionary 

principle in the Code as subject to the “preconditions” identified in Telstra and adopted 

in Brown Mountain (cf VCS [18]-[22]).  At the same time, there are several contextual 

bases on which not to so read it, including that it is intended to implement the Code 

Principle that “[b]iological diversity and ecological characteristics of native flora and 

fauna within forests is maintained” and the Operational Goal that “[t]imber harvesting 

operations in State forests specifically address biodiversity conservation risks and 

consider relevant scientific knowledge at all stages of planning and implementation”.99  

There is no magic in the words.  Clause 2.2.2.2 of the Code provides that “[t]he 

precautionary principle must be applied to the conservation of biodiversity values”100 

and the Glossary relevantly provides that “‘precautionary principle’ means when 

contemplating decisions that will affect the environment, careful evaluation of 

management options must be undertaken to wherever practical avoid serious or 

irreversible damage to the environment; and to properly assess the risk-weighted 

consequences of various options”.101  Those words speak for themselves. 

33. Finally, in response to VCS [53]-[54], the Plaintiff confirms that it does not rely on 

[17]-[27] of Mr Lincoln’s third affidavit.102  That evidence was directed at the 

suggestion in the Curnow Affidavit103 and the Gunn Affidavit104 that no harvesting 

operations were being, or were intended to be, carried out in the East Gippsland FMA 

                                                      
 
99  Ex P10, CB 5.2.29 at 27, 34 (bundle PV1 at 316, 232); Friends of Leadbeaters’ Possum Inc v VicForests 

(No 4) [2020] FCA 704 at [834]-[839]. 
100  Ex P10, CB 5.2.29 at 34 (bundle PV1 at 323). 
101  Ex P10, CB 5.2.29 at 15 (bundle PV1 at 304). 
102  Ex P162, CB 9.2.1 at 6-8 (bundle PV2 at 14-16). 
103  Ex 2D24, CB 9.4.1 at [63]-[65] (bundle 2DV2 at 18-19). 
104  Ex 2D51, CB 9.5.1 at [11]-[13] (bundle 2DV2 at 227). 
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in light of the impacts of the 2019-20 bushfires.  However, Mr Gunn admitted in cross-

examination that logging in the East Gippsland FMA has recommenced,105 with the 

result that there is a present threat of environmental damage: PCS [32]. 

34. Relatedly, in relation to VicForests’ submission that, on Osborn J’s approach, the 

precautionary principle is not engaged because there is no sufficiently advanced 

proposal to harvest the coupes the subject of the proceeding (VCS [32]-[37], it is to be 

noted that materially the same argument was rejected by Mortimer J in Friends of 

Leadbeater’s Possum.106  Here, it is known how VicForests will manage old growth 

forest in coupes on the TRP — namely, in accordance with the Assessment Tool 

(VCS [48]) — and, for all the reasons already advanced, it is that very fact that gives 

rise to the relevant threat.  In any event, as Mortimer J further observed, “[t]he threats 

do not need to be only from forestry operations … The definition does not require 

that”:107 cf VCS [38]-[44].  Here, the summer of 2019–20 demonstrates only too well 

that, in addition to logging, bushfires pose an ever-present threat to what remains of 

Victoria’s old growth forest.   
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105  T77.17-19 (Gunn XXN, 14 December 2020). 
106  [2020] FCA 704 at [1118]-[1126]. 
107  [2020] FCA 704 at [847]. 


