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A. Introduction  

1. The Plaintiff is an independent volunteer research collective engaged primarily in surveying 

for and reporting on the presence of threatened species and communities within Victoria’s 

public forests that are subject to logging.1  The Plaintiff’s standing to commence the proceeding 

is not in dispute.2  It brings its claim against the Secretary to the Department of Environment, 

Land, Water and Planning (the First Defendant, the Secretary) and VicForests (the Second 

Defendant). 

2. In a nutshell, this case concerns three key issues:  

(a) What are the enforceable obligations and prohibitions that operate on the Secretary with 

respect to the protection of old growth forest in the East Gippsland Forest Management 

                                                      
 
1  Amended Statement of Claim (ASOC) at [4(a)] (admitted by the First Defendant at [4(a)] of its Amended Defence). 
2  See: First Defendant’s Amended Defence dated 30 July 2018 (Secretary’s Defence) at [4]-[5]; Second Defendant’s 

Amended Defence to the ASOC dated 16 November 2018 (VicForests’ Defence) at [4]-[5]. 

Case: S CI 2017 04392

Filed on: 26/11/2018 06:51 PM



2 

Area (FMA)?  In particular, is there an obligation and/or prohibition, enforceable under 

statute, requiring the protection of at least 60% of the extent of old growth forest 

Ecological Vegetation Classes (EVCs) present in 1995?   

(b) If the Plaintiff’s contentions in relation to the nature and scope of the enforceable 

obligations and prohibitions operating on the Secretary are correct, has the Secretary 

breached those obligations/prohibitions?  

(c) If yes to (b), what relief should follow?  

3. The “60% obligation” described in summary form in paragraph 2(a) above has two distinct 

sources: one arising from the Forest Management Plan (the FMP)3 for the East Gippsland FMA 

and described in the Amended Statement of Claim as the “60% minimum strategy”, here the 

“60% standard”;4 the other arising from the Planning Standards5 (which Standards are part of 

the Code of Practice for Timber Production 2014 - the Code)6 and described as the “4.6.4.4 

requirement”.7  On the Plaintiff’s case, the 60% standard and the 4.6.4.4 requirement 

condition the Secretary’s adoption and maintenance of the administrative scheme adopted 

under the FMP for the management of the FMA, which is known as the forest management 

zoning scheme (FMZ Scheme).8  On the Plaintiff’s case, the Secretary is required to adhere to 

the 60% standard and the 4.6.4.4 requirement by maintaining the FMZ Scheme so as to ensure 

that at least that level of old-growth in each EVC remains protected, for example by inclusion 

in Special Protection Zones (SPZ) in which the FMP precludes any harvesting.  Each of the 

60% standard and the 4.6.4.4 requirement is set out in more detail in Section C below. 

4. The subject matter of the proceeding includes coupe 842-515-0026 (coupe 26) in the FMA, a 

coupe the subject of a notice from VicForests on 30 October 2017 to the Plaintiff in which 

VicForests stated its intention to commence harvesting from 1 November 2017.9  That coupe, 

                                                      
 
3  The FMP is item 5.1.23 in the Book of Instruments, Court Book Vol 5.1. 
4  This term refers to that part of the FMP which provides that “at least 60% of the old growth forest in each EVC will be 

protected in the SPZ and conservation reserves”: see ASOC at [9(d)]. 
5  The Planning Standards are item 5.2.31 in the Book of Instruments, Court Book Vol 5.2.  
6  The Code is item 5.2.29 in the Book of Instruments, Court Book Vol 5.2. 
7  This term refers to that part of the Planning Standards that require at least 60% of all other old growth forest EVCs 

present in 1995 (where “all other” refers to old growth not identified in sub-paragraph (a) of cl 4.6.4.4): see ASOC at 

[17]. 
8  The FMZ Scheme is a zoning scheme under the FMP which the Secretary is responsible for maintaining: ASOC [2(h)] 

and [7(b)], as to which [2(h)] is denied but [7(b)] admitted by Secretary’s Defence, and both [2(h)] and [7(b)] are 

admitted by VicForests. 
9  ASOC at [25]. 
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on the Plaintiff’s case, contains old-growth forest in the Wet Forest and Damp Forest EVCs.10  

The relief sought by the Plaintiff also concerns other specified coupes in the FMA that were 

identified in a Timber Release Plan dated January 2017 (the TRP) and that the Plaintiff 

contends contain old-growth forest in the Wet Forest and/or Damp Forest EVCs.11  When the 

Amended Statement of Claim was filed, 33 such coupes were identified.12  Since that time, 

eight of those coupes are now wholly or substantially protected within SPZ.13  Moreover, 

VicForests has pleaded that it will not log in another five coupes.14  Attachment A is a table 

setting out the current status of each of the coupes identified in the Amended Statement of 

Claim.     

5. The Plaintiff’s claim, broadly described, has the following limbs:  

(a) First, it is contended that the Secretary’s obligation under s 22(1)(a) of the Forests Act 

1958 (Vic) to cause the FMP to be put into operation requires the Secretary, inter alia, 

to: (i) meet the “60% standard”; (ii) adopt and maintain the FMZ Scheme by identifying 

forest management zones that provide the minimum levels of protection specified in 

conservation guidelines by SPZ and SMZ;15 and (iii) appoint a Senior Forester to 

undertake the responsibilities set out in Chapter 8 of the FMP, or perform those 

responsibilities.  

(b) Secondly, it is contended that the Secretary has failed to comply with its obligation 

under s 22(1)(a) of the Forests Act by: (i) failing to implement or adhere to the 60% 

standard in the East Gippsland FMA; (ii) maintaining the FMZ Scheme in a manner 

that does not identify forest management zones (in particular, SPZ) which provide the 

minimum levels of protection; or (iii) alternatively to (ii) omitting to maintain the FMZ 

Scheme in a manner that identifies forest management zones which provide the 

minimum levels of protection;16 and (iv) failing to appoint a Senior Forester. 

                                                      
 
10  ASOC at [26]. 
11  ASOC at [34]. 
12  ASOC at [34]. 
13  VicForests’ Defence at [26C], Plaintiff’s Amended Reply to VicForests’ Defence at [7]. 
14  VicForests’ Defence at [26E] (an allegation not admitted by the Plaintiff).  
15  ASOC at [19A]. 
16  ASOC at [22] and [22A]. 
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(c) Thirdly, it is contended that by s 67 of the Conservation, Forests and Lands Act 1987 

(CFL Act), the Secretary (as a public authority) must not take action contrary to the 

Code unless the requirements of s 67(1)(a) and (b) are met.17  

(d) Fourthly, it is contended that the Secretary has failed to comply with its obligation in 

s 67 of the CFL Act by taking action contrary to the Code by: (i) maintaining the FMZ 

Scheme in a manner contrary to the “4.6.4.4 requirement”; (ii) failing to comply with 

the 4.6.4.4 requirement; and (iii) failing to maintain the FMZ Scheme in a manner that 

complies with the 4.6.4.4 requirement (in circumstances where the Secretary has not 

complied with the conditions in s 67(1)(a) and (b) of the CFL).18 

6. The Plaintiff seeks declaratory and injunctive relief against the Secretary.19  The Plaintiff does 

not advance any independent claims against VicForests.  It seeks relief against VicForests (in 

the form of declaratory relief and injunctive relief)20 on the basis that (inter alia) it will be 

unlawful for VicForests to conduct timber harvesting operations in old growth forest in the Wet 

Forest or Damp Forest EVCs in the FMA unless and until the Secretary has complied with its 

obligations under s 22(1)(a) of the Forests Act and s 67(1) of the CFL Act. 

B. The Statutory Framework  

7. The statutory and regulatory landscape in relation to old-growth forests is complex.  

Management of forests in Victoria is subject to several statutes, including the Forests Act, the 

CFL Act, and the Sustainable Forests (Timber) Act 2004 (Vic), and various instruments, 

policies and other documents.   

8. The key statutes at issue in this proceeding are the Forests Act and the CFL Act.  Each is 

addressed below. 

                                                      
 
17  ASOC at [20]. 
18  ASOC at [24]. 
19  Prayer for Relief at A, B and G. 
20  Prayer for Relief at C-F. 
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The Forests Act  

9. The Forests Act is directed to the management and protection of State forests.  Among other 

things, it confers or imposes certain powers, responsibilities and obligations on the Secretary 

in relation to State forests.21   

10. One of the concepts used in the Forests Act is that of a “working plan”.  By s 3(1), a “working 

plan” is defined to mean “a detailed scheme for the control and regulation of the working of a 

forest or any part thereof and for ensuring the maintenance of a sustained yield of forest produce 

therefrom”. 

11. Section 22(1)(a) of the Forests Act provides that the Secretary:  

shall prepare and cause to be put into operation working plans with respect to the 

control, maintenance, improvement, protection from destruction or damage by fire or 

otherwise, and removal of forest produce in and from each State forest and any part 

thereof; 

12. It is not in dispute that in December 1995, the Department of Conservation and Natural 

Resources (as the Department then was) published a “forest management plan” for the East 

Gippsland FMA.  It is referred to, here, as the FMP.22  

13. It is also not in dispute that the FMP is a “working plan” for the purposes of s 22 of the Forests 

Act.23 

14. As outlined above, the Plaintiff contends that the Secretary has failed to “cause to be put into 

operation” the FMP in various ways.   

The CFL Act  

15. The CFL Act’s purposes are set out in s 1, and include the provision of a framework for a land 

management system.  Part 2 of the CFL Act establishes the Secretary as a body corporate (s 6) 

and sets out the Secretary’s functions (s 10).  Part 7 deals with “Public Authorities”, and 

contains a provision of key relevance to this proceeding – s 67.  

                                                      
 
21  See, e.g., ss 5, 18-21. 
22  The FMP is item 5.1.23, Book of Instruments, Court Book Vol 5.1. 
23  ASOC at [7(a)]; admitted by the Secretary at [7(a)] of its Defence and by VicForests at [7(a)] of its Defence. 
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16. Section 67(1) provides:  

A public authority must not take action contrary to a Code of Practice, or the Secretary’s 

comment made under section 66 unless—  

(a) the authority is satisfied that there is no feasible and prudent alternative; and  

(b) all measures that can reasonably be taken to minimise the adverse effect of the 

action are taken. 

17. A “Code of Practice” is defined in s 3(1) of the CFL Act to mean “a Code of Practice under 

Part 5 as amended and in force for the time being”.  There is no dispute in this case that the 

Code is a “Code of Practice” within the meaning of s 3(1) (and for the purposes of s 67(1)).24   

C. The FMP, the Code and the Planning Standards  

The FMP 

18. The FMP was published by the Department of Conservation and Natural Resources in 

December 1995.  As already stated, it is a “working plan” for the purposes of s 22(1)(a) of the 

Forests Act.25 

19. The Foreword to the FMP states that it “provides for the balanced use and care of State forest”.26  

The FMP applies “to State forest in the FMA”.27  Its purpose is described as follows: “to 

establish strategies for integrating the use of State forest for wood production and other 

purposes, with conservation of natural, aesthetic and cultural values across the whole FMA”.28  

In the Summary, the FMP describes three “main strands” to its strategy, as follows:29  

Conservation guidelines specify minimum levels of planned protection to be provided for 

natural values in State forest, taking into account the extent of those values in national parks 

and conservation reserves.  They provide a systematic basis for zoning decisions in State 

forest and therefore introduce stability into the process for balancing conservation with 

timber production goals. 

Forest management zones set priorities and permitted uses in different parts of State 

forest.  The Special Protection Zone will be managed for conservation, and timber 

                                                      
 
24  ASOC at [11] and [12], admitted by the Secretary at [11] and [12] of its Defence and by VicForests at [11] and [12] of 

its Defence; see also ASOC [21] and [30], admitted by VicForests at [21] and [30] of its Defence. 
25  FMP at [1.2] (p 1), item 5.1.23 in the Book of Instruments, Court Book Vol 5.1. 
26  FMP at p (iii), item 5.1.23 in the Book of Instruments, Court Book Vol 5.1. 
27  FMP at [1.1] (p 1), item 5.1.23 in the Book of Instruments, Court Book Vol 5.1. 
28  FMP at [1.1] (p 1), item 5.1.23 in the Book of Instruments, Court Book Vol 5.1. 
29  FMP at p (v), item 5.1.23 in the Book of Instruments, Court Book Vol 5.1. 
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harvesting will be excluded.  The Special Management Zone will be managed for specific 

features while catering for timber production under certain conditions.  The General 

Management Zone will cater for a range of uses with timber production a high priority. 

A process for reviewing management strategies and zones will enable progressive 

refinement of the Plan in response to new information and developments in natural resource 

management. 

20. The Summary also sets out various “specific initiatives”.  One of those initiatives is directed to 

the protection of old-growth forest. In relevant part, it states: “formal protection is provided for 

67% of the total area of old-growth forest, including at least 60% within each Ecological 

Vegetation Class …”.30 

21. Chapter 3 of the FMP deals with “biodiversity conservation”.  The FMP states: “[t]he Plan 

establishes conservation guidelines for key biological values in State forest”.31  The guidelines 

are described as setting “minimum levels of protection to be provided by the SPZ, SMZ and 

conservation reserves”.32  The guidelines include conservation of old-growth forest.33 

22. Old-growth forest is specifically addressed in [3.3] of Chapter 3.  Old-growth forest is defined 

as “forest which contains significant amounts of its oldest growth stage in the upper stratum – 

usually senescing trees – and has been subject to any disturbance, the effect of which is now 

negligible”.34  The definition used in the FMP was developed by Woodgate et al (1994).35  

Woodgate et al “described and mapped old-growth forest in the FMA” and identified “224 000 

ha of old-growth forest covering 21.2% of public land in East Gippsland”.36  The “conservation 

guideline” for old-growth forest is set out in the FMP at p 25.  In relevant part, it states: “at 

least 60% of the old-growth forest in each EVC will be protected in the SPZ and conservation 

reserves”.37  This is the 60% standard.  The guideline then specifies how areas to be included 

in the SPZ will be selected.38 

23. In order to implement the 60% standard, it is necessary to know what the area of old-growth 

for each EVC was at the time the FMP was published.  Otherwise, it is not possible to work out 

                                                      
 
30  FMP at p (vi), item 5.1.23 in the Book of Instruments, Court Book Vol 5.1. 
31  FMP at [3.1] (p 12). 
32  FMP at [3.1] (p 12). 
33  FMP at [3.1] (p 12). 
34  FMP at [3.3] (p 23). 
35  FMP at [3.3] (p 23). 
36  FMP at [3.3] (p 23). 
37  FMP at [3.3] (p 25). 
38  FMP at [3.3] (p 25). 
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how to protect “at least 60%” of that old-growth forest.  The answer is found in Appendix I to 

the FMP, which relevantly sets out the area for each EVC, the proportion of EVC present as 

old-growth (in percentage terms), the representation (in percentage terms) of such old-growth 

in each EVC that was protected in “Conservation Reserves” (the column marked “(a)”), the 

representation (in percentage terms) of such old-growth in each EVC that was protected in SPZ 

(the column marked “(b)”) and the total representation (in percentage terms) of old-growth in 

each EVC subject to “Formal Protection” (the column marked “(a) + (b)”).39  The Appendix 

records 42,746 ha of old-growth for the “29. Damp Forest” EVC (representing 18% of the 

entire EVC), and 36,584 ha of old-growth for the “30. Wet Forest” EVC (representing 41% of 

the entire EVC).  The total area of formally protected old-growth corresponding to the 60% 

figure for the Damp Forest EVC was therefore 25,648 ha, and the equivalent figure for the Wet 

Forest EVC was therefore 21,950 ha. 

The 1997 Amendment  

24. In August 1997, subsequent to the signing on 3 February 1997 between the State and the 

Commonwealth of the East Gippsland Regional Forest Agreement40 (RFA, discussed further 

below), amendments were made to the FMP (the 1997 Amendment) in light of the RFA.  Some 

of those amendments are relevant to the proceeding.  It should be noted there is no consolidated 

version of the FMP, which means the FMP needs to be read together with the 1997 Amendment.   

25. The 1997 Amendment refers to a requirement under the Commonwealth’s National Forest 

Policy Statement (1992) (the NFPS) to establish a “Comprehensive, Adequate and 

Representative (CAR) reserve system” as a prerequisite to signing a RFA.41  It is then stated 

that the Commonwealth and the States developed a set of criteria, known as the JANIS criteria, 

to “guide the establishment of a CAR forest reserve system in each RFA region”.42  The CAR 

Reserve System has been described as a “cornerstone” of the NFPS.43   

                                                      
 
39  Appendix I is at p 121 of the FMP, item 5.1.23 in the Book of Instruments, Court Book Vol 5.1. 
40  An unsigned version of the RFA is item 5.1.24, Book of Instruments, Court Book Vol 5.1. 
41  1997 Amendment at p 1; the 1997 Amendment is item 5.1.26, Book of Instruments, Court Book Vol 5.1. 
42  1997 Amendment at p 1; the 1997 Amendment is item 5.1.26, Book of Instruments, Court Book Vol 5.1. 
43  Friends of Leadbeater’s Possum Inc v VicForests (2018) 228 LGERA 255 at 296; [2018] FCA 178 at [177] (Mortimer 

J) (Friends). 
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26. The 1997 Amendment explains that although the conservation guidelines in the FMP and the 

JANIS criteria “are similar in many respects”, amendments to the forest management zones 

were negotiated during the development of the East Gippsland RFA.44  

27. In relation to old-growth forest, the 1997 Amendment states that “the JANIS criteria requires 

protection of at least 60% of old-growth forest within each EVC”.45  It then states that the RFA 

“identifies additional areas of old-growth forest in [Wet and Damp Forest] EVCs for protection 

so that the 60% target can be achieved without the contribution of these linear components”.46  

The reference to “linear components” refers to narrow linear areas (or stream buffers) which 

had been discussed as possibly contributing to the 60% target.47   

28. Significantly, the 1997 Amendment sets out amended Guidelines for Reviewing Management 

Strategies and Zones.48  The amended Guidelines state, inter alia, that “proposed zone 

amendments will be assessed according to whether they:  Ensure the CAR Reserve System 

continues to comply with the JANIS Reserve Criteria …  Ensure there is no net deterioration 

in the level of protection of identified values in the SPZ …”.49 

29. It is to be noted that the JANIS Reserve Criteria state in relevant part “for other forest 

ecosystems, 60% of the old-growth forest identified at the time of assessment would be 

protected”.50 

30. Table 3 to the 1997 Amendment sets out “representation of old growth in conservation reserves 

and forest management zones”.  It records: for the Damp Forest EVC - 42,748 ha of old-growth 

(representing 18% of that EVC); and for the Wet Forest EVC – 36,585 ha (representing 41% 

of that EVC).51 The 60% minimum protection required by the 60% standard therefore equated 

to 25,649 ha in the Damp Forest EVC and 21,951 ha in the Wet Forest EVC.  Immediately 

upon the 1997 Amendment being made, the total old-growth formally protected at the time, 

including the category of protection “SPZ Code” in the column marked “(c)” for each EVC, 

was greater than the 60% required minimum – it was 63% in each of these two EVCs.  

                                                      
 
44  1997 Amendment at p 1, item 5.1.26, Book of Instruments, Court Book Vol 5.1. 
45  1997 Amendment at p 3. 
46  1997 Amendment at p 3. 
47  1997 Amendment at p 3. 
48  1997 Amendment at p 4. 
49  1997 Amendment at p 4. 
50  JANIS Reserve Criteria at p 15; the JANIS Reserve Criteria is item 5.1.25, Book of Instruments, Court Book Vol 5.1. 
51  1997 Amendment, Table 3 (p 8), item 5.1.26, Book of Instruments, Court Book Vol 5.1. 
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31. On 1 October 2018, Schedule 1 of the Subordinate Legislation (Legislative Instruments) 

Regulations 2011 was amended with the effect that working plans prepared or revised by the 

Secretary under s 22 of the Forests Act are prescribed not to be legislative instruments.52 

The RFA 

32. It is not possible to understand the 1997 Amendment (and, as will become clear, the Code) 

without considering the RFA and its statutory context.  In a recent decision concerning the 

Central Highlands RFA, Mortimer J explained that the RFA regime established a “substitute 

system of regulation”.53  While entry into an RFA results in a grant by the Commonwealth of 

“an exemption from any federal assessment and approvals process”54 (see s 38(1) of the 

Environmental Protection and Biodiversity Conservation Act 1999 (Cth) (the EPBC Act), the 

exemption is granted on the basis that the RFA regime itself is a system of regulation.  The 

substitution of one system of regulation for another has consequences.  Thus, her Honour stated 

that “the underlying premise is that the State system of protection and prescription will be 

complied with”.55      

33. By clause 6 of the RFA, the parties confirmed their commitment to the NFPS, including by 

establishing a CAR Reserve System.  In Friends, Mortimer J stated that the re-affirmation of 

commitment to the NFPS in that RFA indicated the RFA is an “active and ongoing” form of 

regulation, “intending to ensure” that forestry operations “are conducted in a manner that 

delivers the environmental protection and biodiversity conservation objectives to which the 

NFPS and the EPBC Act refer”.56  Her Honour’s decision sets out the history and content of 

the NFPS,57 and also makes plain that in order to secure the benefit of its entry into RFAs 

(namely, the benefit of the exemption in s 38(1) of the EPBC Act), the State must undertake 

the conduct of its forestry operations in accordance with the content of the RFA, in particular 

the substituted State forest management system accredited by the RFA.58 

                                                      
 
52  See item 21A.9 of Schedule 1, inserted by S.R No 137/2018 reg 7.  See VicForests’ Defence, [7(b)], admitted in the 

Plaintiff’s Reply. 
53  Friends (2018) 228 LGERA 255 at 288-289; [2018] FCA 178 at [145]. 
54  Friends (2018) 228 LGERA 255 at 298; [2018] FCA 178 at [187]. 
55  Friends (2018) 228 LGERA 255 at 298; [2018] FCA 178 at [187]. 
56  Friends (2018) 228 LGERA 255 at 288; [2018] FCA 178 at [140]. 
57  Friends (2018) 228 LGERA 255 at 281-284; [2018] FCA 178 at [111]-[122]. 
58  Friends (2018) 228 LGERA 255 at 292, 300; [2018] FCA 178 at [156], [195(b)]. 
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34. The RFA expressly states that it is not intended to give rise to legally enforceable rights and 

obligations between the parties (cl 9).  The Plaintiff does not seek to rely on the RFA in this 

way.  However, the RFA is an important part of the background to the 1997 Amendment and 

to the Code (the current version of which was published in 2014, subsequent to the signing of 

the RFA).  The RFA (clause 36) records the accreditation extended by the Commonwealth to 

the forest management plan applicable to East Gippsland (as to be amended in accordance with 

the RFA) and the then Code of Forest Practices for Timber Production, in the context of the 

Commonwealth’s administration of its own applicable legislation (see in particular clauses 11-

14 and 20).  Given the interconnectedness between the various documents which fall for the 

Court’s consideration, it is necessary to have regard to the RFA when construing the 1997 

Amendment and (as will be discussed) the Planning Standards.  

35. Clause 50 of the RFA provides that “parties agree that any changes to the component of the 

CAR Reserve System in State Forest will only occur in accordance with this Agreement, will 

not lead to a net deterioration in the protection of identified values, and will be publicly 

available”.  As stated above in paragraph 28, the RFA also required an amendment to the 

Guidelines for Reviewing Management Strategies and Zones in the FMP.59 

The Code and the Planning Standards  

36. The current version of the Code was published in 2014 by the Department of Environment and 

Primary Industries.60  It was made under Part 5 of the CFL Act.  Among other things, the Code 

states that: the Secretary is responsible for ensuring compliance with the Code (section 1.2.6); 

and long term forest management planning must meet the requirements of the Code and the 

Management Standards and Procedures (section 2.1.1.1(i)). 

37. The Management Standards and Procedures61 include, as Appendix 5, the Planning Standards.   

38. The Planning Standards were issued in October 2014.62  The Planning Standards: 

                                                      
 
59  See Attachment 5 of the RFA, item 5.1.24, Book of Instruments, Court Book Vol 5.1. 
60  There were versions of the Code prior to the 2014 publication, but the Plaintiff does not consider those versions to be 

material to the issues in the proceeding. 
61  The Management Standards and Procedures are item 5.2.30, Book of Instruments, Court Book Vol 5.2.  
62  Planning Standards at p 4, item 5.2.31, Book of Instruments, Court Book Vol 5.2. 
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(a) are an appendix to the Management Standards and Procedures which are incorporated 

into the Code;63 

(b) provide that fixed zoning requirements are the responsibility of the Department to 

represent spatially in the “corporate FMZ scheme”;64 

(c) provide that detection based zoning requirements are also the responsibility of the 

Department to represent spatially in the corporate FMZ scheme;65 

(d) provide that where evidence of a detection based value is found in the field and is not 

already included in the FMZ scheme, the “managing authority” must make application 

to the Secretary or delegate prior to the commencement of timber harvesting to amend 

the FMZ scheme;66 

(e) by clause 2.1.1.1, provides that in establishing and amending a FMZ scheme, “the 

planning standards in this document that apply to SPZ and SMZ establishment and 

amendment should be adhered to”; 

(f) by clause 2.1.1.3, provides that amendments to the FMZ scheme must be in accordance 

with the relevant RFA, the relevant FMP and the Code; and  

(g) by clause 4.6.4.4, provides that:  

“the following proportion of each old growth forest EVC should be incorporated into 

conservation reserves or the SPZ: 

(a)  all viable examples of rare or depleted (generally less than 10% of the extant 

distribution) old growth forest EVCs wherever possible; and  

(b)  at least 60% of the extent of all other old growth forest EVCs present in 1995”  

(the 4.6.4.4 requirement). 

D. Key Matters in Dispute and Not in Dispute  

39. The Secretary accepts that in the East Gippsland FMA, since 2011, the area of old-growth forest 

in Wet Forest and Damp Forest EVCs (as modelled) protected in SPZ and/or conservation 

                                                      
 
63  Planning Standards at p 10, item 5.2.31, Book of Instruments, Court Book Vol 5.2. 
64  Planning Standards at p 10. 
65  Planning Standards at p 10. 
66  Planning Standards at p 10. 
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reserves has been less than 60% of the extent set out in Appendix 1 to the FMP (as made in 

1995).67  This is a significant admission.  It means that, if the Plaintiff’s contentions in relation 

to the nature of the obligations/prohibitions arising from s 22 of the Forests Act and/or s 67 of 

the CFL Act are correct, there is no dispute that the Secretary is in breach of those obligations.  

40. It is also accepted by the Secretary that there has been no Senior Forester appointed since about 

2005.68 

41. In relation to the 60% standard, the Secretary argues that the conservation guidelines in the 

FMP are not mandatory requirements and are not enforceable.69  It is also contended that the 

60% standard makes no reference to any particular point in time – in other words, it is denied 

that the 60% requirement is tied to 1995 levels (or any particular time-period).70  Further, the 

Secretary alleges that compliance with the 60% standard (if it is construed in the manner for 

which the Plaintiff contends) would be “impossible”.71 

42. In relation to the 4.6.4.4 requirement, the Secretary argues that it is not a public authority for 

the purposes of s 67 of the CFL Act.72  If the Secretary is correct, the Plaintiff’s argument 

founded on the CFL Act falls away completely.  The Secretary also contends the 4.6.4.4 

requirement (and cl 2.1.1.3 of the Planning Standards) are not mandatory obligations.73  It is 

also said that the words “present in 1995” in cl 4.6.4.4 of the Planning Standards are the result 

of a “drafting error”.74 

43. Other matters arising between the parties – and relevant to the Court’s determination of the 

issues in the proceeding – are as follows:  

(a) what does it mean to “cause the FMP to be put into operation” (for the purposes of s 

22(1)(a) of the Forests Act)?  Does this statutory obligation involve meeting the 

minimum levels of protection specified in conservation guidelines (in particular, the 

                                                      
 
67  Secretary’s Defence at [22(b)]. 
68  Secretary’s Defence at [22B]. 
69  Secretary’s Defence at [7(d)(ii)], [9(d)(iv)], [9(d)(vi)]. 
70  Secretary’s Defence at [9(d)(v)], [22(c)]. 
71  Secretary’s Defence at [22AA]. 
72  Secretary’s Defence at [2(d)]. 
73  Secretary’s Defence at [16(d)(i)]; [17(c), (d)]. 
74  Secretary’s Defence at [17(b)]. 
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60% standard)?  Is the obligation broader, encompassing adopting and maintaining the 

FMZ Scheme in a particular way?75 

(b) does “taking action contrary to the Code” include not only a failure to comply with the 

4.6.4.4 requirement, but also maintaining the FMZ Scheme in a manner that is contrary 

to that requirement (or failing to maintain the FMZ Scheme in a manner that complies 

with that requirement)?76 

44. Putting aside questions of whether the Secretary has breached any enforceable 

obligations/prohibitions in relation to the protection of old-growth forest, and turning to matters 

relevant to relief, it is to be noted that the Secretary admits that coupe 26 and the other coupes 

the subject of the proceeding contain “some modelled” old-growth forest in Damp Forest and/or 

Wet Forest EVCs, but do not admit that the coupes “actually contain” old-growth forest.77  

VicForests admits that coupe 26 contains modelled old-growth forest,78 but has not made such 

an admission in relation to the other coupes the subject of the proceeding.79  As a result, the 

question of whether the coupes the subject of the proceeding contain old-growth forest (and 

whether it matters if the old-growth is modelled or “actual”) is a live issue in the proceeding. 

45. Other matters in dispute between the parties that are relevant to relief include whether the 

“precautionary principle” in the Code, properly applied, requires VicForests to abstain from 

logging in coupe 26 (or any other coupe containing old-growth forest in the Wet Forest or 

Damp Forest EVCs in the East Gippsland FMA) at all, or alternatively until the Secretary 

complies with its statutory obligations/ceases breaching the applicable statutory prohibitions.80 

On the Plaintiff’s case, the elements of the precautionary principle, set out in Environment East 

Gippsland,81 arise in that timber harvesting operations in any coupe identified in the Amended 

Statement of Claim: 

(a) pose a threat of serious or irreversible damage to old growth forest: 

                                                      
 
75  See ASOC at [19A]. 
76  See ASOC at [24(b)]. 
77  Secretary’s Defence at [25], [34]. 
78  VicForests’ Defence at [26]. 
79  Although it has, as already stated, indicated in its pleading the various coupes that it says are now protected. 
80  ASOC at [27]. 
81   Environment East Gippsland Inc v VicForests (2010) 30 VR 1 at 44-51 [176]-[218]. 
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i. old growth forest being an element of the environment threatened with serious 

or irreversible damage by logging; or, alternatively,  

ii. in the context of its importance, it being subject of planned protection for 

conservation of biodiversity in the NFPS, CAR reserves, JANIS criteria, the 

RFA, the FMP and the Code, its significant decline in the East Gippsland FMA, 

and the failure to adhere to the 60% standard and/or 4.6.4.4 requirement, logging 

that could result in failure to meet the 60% standard and/or the 4.6.4.4 

requirement, would exacerbate the extent of any such failure, or would damage 

old growth forest which may require protection in order to meet such 

requirements, poses such a threat; 

(b) the threat is accompanied by a lack of full scientific certainty (as to the location and 

extent of old growth forest and those required for protection in order to meet the 60% 

standard); 

(c) the threat can be addressed by adaptive management (field assessment can be 

undertaken prior to logging to identify and map old growth, and operations can be 

delayed unless and until the Secretary complies with the 60% standard and/or 4.6.4.4 

requirement),  

(d) such measures are proportionate to the threat.82 

E. Construction Questions  

46. As outlined above, the proceeding raises several questions of construction.  The Plaintiff’s 

position on several of the construction issues that are central to the proceeding is outlined 

below. 

47. It is important to emphasise at the outset that the Plaintiff does not contend that either the 60% 

standard or the 4.6.4.4 requirement – looked at in isolation from their statutory context – would 

be enforceable.  Rather, it is contended that the 60% standard is enforceable because it forms 

part of a “working plan” for the purposes of s 22(1)(a) of the Forests Act and by reason of the 

duties imposed on the Secretary by s 22(1)(a).  Similarly, it is contended that the 4.6.4.4 

                                                      
 
82  Reply to VicForests’ Defence at [10(b)]. 
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requirement is enforceable because it is part of the Code, and s 67(1) of the CFL Act prohibits 

a public authority from taking action contrary to the Code unless the conditions in 

subparagraphs (a) and (b) are met.  Thus, the connection to statutory obligations/prohibitions 

is central to the Plaintiff’s arguments.  On the question of enforceability, the Plaintiff submits 

that s 22(1)(a) of the Forests Act has an effect in relation to the plan’s relevant contents 

analogous to that worked upon other contents of the plan by the then Code of Practice, 

allocation order and timber release plan, referred to by Osborn J in Environment East Gippsland 

Inc v VicForests83 at, for example, [310]-[312].  Further, the Plaintiff will rely on Mortimer J’s 

decision in Friends – and in particular her Honour’s conclusion that the underlying premise of 

the RFA is that the State system of protection and prescription “will be complied with” (at 

[187]). 

48. Looking first to s 22(1)(a) of the Forests Act, the question is raised: what does it mean to “cause 

to be put into operation” a working plan?  The Plaintiff makes the following observations. 

(a) The statutory language draws a clear distinction between “preparing” a working plan 

(on the one hand) and causing a working plan “to be put into operation” (on the other).  

By separately dealing with preparation, s 22(1)(a) makes plain that putting a working 

plan into operation means something more than simply preparing it.   

(b) Moreover, the language indicates that while the Secretary itself must prepare the 

working plan (the Secretary “shall prepare”), the Secretary itself is not directly obliged 

to put the working plan into operation.  Rather, the obligation on the Secretary is to 

“cause” the working plan to be put into operation.  This textual difference would mean, 

for example, that the Secretary can empower or authorise others to put the working plan 

(or parts of it) into operation,84 rather than having to undertake that task itself. 

(c) In the Plaintiff’s submission, the obligation under s 22(1)(a) is not discharged once a 

working plan has been drafted and the plan has commenced.  The obligation is a 

continuing one.  This conclusion is supported by s 22(1)(b), which provides that the 

Secretary “may from time to time revise any such working plan and shall cause the 

revised working plan to be put into operation”.  Read together, s 22(1)(a) and (b) suggest 

an ongoing role for the Secretary in preparing working plans, causing the prepared plan 

                                                      
 
83   (2010) 30 VR 1. 
84  As occurred in Flynn v DPP [1998] 1 VR 322 at 345-346. 
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to be put into operation, revising the plan from time to time and then causing the revised 

plan to be put into operation.  

(d) The fact that the Secretary has (on the Plaintiff’s construction) an ongoing duty under s 

22(1)(a) with respect to working plans does not mean that the Plaintiff must establish a 

continuing failure of any particular duration on the Secretary’s part in order to establish 

a breach of the duty under s 22(1)(a).  However, the extent and duration of any breach, 

whether it is practicable to remedy the breach (for example because of the unavailability 

of any further old growth to protect in light of depletion from fire), and whether the 

breach is continuing at the time the Court hears and determines the claim, are all matters 

that should inform the Court’s discretion whether to grant relief, and the terms of relief.  

If, for example, the Secretary were to respond quickly to the FMZ Scheme departing 

from the 60% standard by reason of a depletion of protected old-growth in an EVC 

caused by catastrophic fire, by promptly amending the FMZ Scheme to bring it into 

conformity with the 60% standard, although a technical breach might have momentarily 

occurred, it would be unnecessary and inappropriate for any relief to be sought or 

granted. 

(e) A further construction issue arises, which can most readily be illustrated by posing a 

variant of the same hypothetical.  If, for example, the FMZ Scheme were to depart from 

the 60% standard by reason of a depletion of protected old-growth in an EVC caused 

by catastrophic fire, and if the damage caused was so great that there was no longer 

60% of the old-growth present in 1995 in that EVC in existence, compliance with the 

FMP and Code would require the Secretary to protect all remaining old-growth in that 

EVC.  Provided this were done, no breach would occur.  The language used in the FMP 

and Code does not purport to require the impossible.  

49. Looking next at the 60% standard itself, it is to be noted that the language is not discretionary. 

In Environment East Gippsland, Osborn J observed in relation to the content of another 

“conservation guideline” in the FMP, relating to arboreal mammal protection, that:85  

The standard stated in the FMP is not expressed to be subject to the overriding discretion 

of DSE.  It is not expressed to be conditional upon the formulation of a further opinion 

by DSE. 

                                                      
 
85  Environment East Gippsland Inc v VicForests [2010] VSC 335 at [693]. 
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50. Turning to s 67(1) of the CFL Act, the principal question is whether the Secretary is a “public 

authority” for the purposes of s 67(1) of the CFL Act.  The Plaintiff contends the answer to that 

question is “yes”.  Section 3(1) of the CFL Act defines “public authority” as follows: “body 

corporate created for a public purpose by or under an Act” (followed by several inclusive 

examples of such bodies).  The Secretary is a body corporate under s 6 of the CFL Act.  

Moreover, having regard to the Secretary’s functions under the CFL Act and the Forests Act, 

it seems unlikely there could be any dispute about the fact it is created for a public purpose by 

or under an Act.  Accordingly, the Secretary is a “public authority” for the purposes of s 67(1) 

of the CFL Act.   

51.  In relation to the Secretary’s argument that neither the 60% standard nor the 4.6.4.4 

requirement requires protection of old-growth by reference to the extent of old-growth in 1995, 

the Plaintiff says:  

(a) first, the Secretary’s argument is inconsistent with the express words of the 4.6.4.4 

requirement, as well as the text and context of the 60% standard (in particular, the 

content of Appendix I to the FMP); and  

(b) secondly, the Secretary’s argument would (if accepted) lead to absurd results that would 

undermine (rather than further) the conservation strategy underpinning the 

requirements.  By not tying the 60% figure to the extent of old-growth as it existed at a 

particular point in time, it would be possible to say that the 60% standard and/or the 

4.6.4.4 requirement had been met by protecting 60% of a single hectare of old-growth, 

if that hectare was the last piece of old-growth forest left in the East Gippsland FMA.  

The Secretary’s construction deprives these important provisions of any utility. 

52. Finally, turning to the precautionary principle, contrary to VicForests’ position, properly 

construed cl 1.3.1.1 of the Management Standards does not: 

(a) operate in relation to prospective, proposed operations, before those operations have 

occurred; or 

(b) obviate the requirement for the mandatory actions specified in the Code, including the 

mandatory action specified in clauses 2.2.2.2 thereof, to be taken. 
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53. The Plaintiff’s case is to be distinguished from MyEnvironment,86 in that it relies on the 

precautionary principle in circumstances of broad non-compliance with key planning provisions 

in the FMP and the Code which are intended to conserve old growth forests, i.e. the 60% standard 

and/or the 4.6.4.4 requirement.  It is not a case where there is adherence to the balanced planning 

process envisaged by the scheme which founds the inclusion of coupes on the TRP (because the 

FMZ Scheme does not adhere to the 60% standard and/or the 4.6.4.4 requirement).  Nor is it a 

case where logging will comply with specific prescriptions designed to protect old growth forest 

within each coupe (there are no such prescriptions to be applied outside the Kuark area).  In those 

circumstances, the bases on which the precautionary principle was found not to be engaged in 

MyEnvironment do not arise.   

F. The Plaintiff’s Evidence  

54. The Plaintiff relies on the following affidavits and expert material that has been filed in the 

proceeding. 

55. Affidavit of Andrew Stephen Lincoln affirmed 15 October 2018 (Lincoln Affidavit): Mr 

Lincoln is the Secretary of the Plaintiff.87  He is also an experienced flora and fauna surveyor 

and GIS operator.88  He deposes to having prepared, since January 2009, over 150 reports 

(including maps) detailing findings from surveys conducted in East Gippsland and other areas 

which have been submitted to the Department and VicForests.89 

56. Mr Lincoln deposes to matters concerning publicly available, or discovered, spatial data 

concerning old-growth forests, disturbance (fire and logging) and the FMZ Scheme. He has 

prepared 49 maps, which maps will be relied upon by the Plaintiff in the proceeding.  The maps 

are exhibit ASL-8 to the Lincoln Affidavit (together with an index).  A digital copy of the index 

and the maps are exhibit ASL-9.  Mr Lincoln deposes to the preparation of these maps 

(including his process and methodology) at paragraphs 12 to 16 of his affidavit.  At paragraph 

19 of the Lincoln Affidavit, Mr Lincoln deposes to the fact that VicForests’ solicitors had given 

conditional agreement to the maps on 4 October 2018.  While that was correct at the time Mr 

Lincoln affirmed the affidavit, subsequently VicForests has advised the Plaintiff that it agrees 

                                                      
 
86  MyEnivronment Inc v VicForests [2012] VSC 91 at [271]. 
87  Lincoln Affidavit at [1]. 
88  Lincoln Affidavit at [4]-[7]. 
89  Lincoln Affidavit at [7]. 
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to only some of the maps.  Mr Lincoln deposes to the preparation of additional maps, which 

are exhibited at ASL-10, ASL-11 and ASL-12. 

57. Mr Lincoln also deposes to site visits he conducted at coupes the subject of the proceeding, 

including his observations of (and recording of) large trees.90  This evidence is relevant to the 

presence of actual old-growth forest in the coupes the subject of the proceeding.  

58. Affidavit of Andrew Stephen Lincoln affirmed 13 November 2018 (Second Lincoln 

Affidavit):  In this affidavit, Mr Lincoln responds to several matters arising from the Witness 

Statement of Lee Alexander Miezis dated 15 October 2018 (the Miezis Statement), filed by 

the Secretary.  Those matters concern the MOG2009 and EGMOG2017 modelled old-growth 

forest datasets,91 assessment of modelled old-growth forest as at June 201792 and as at 2012 

(following the 2011 FMZ review and amendment), 2014 (before and after substantial bushfires) 

and 2018.93  Mr Lincoln also addresses spatial data discovered by the Secretary on 2 November 

2018 (after the filing of the First Lincoln Affidavit)94 and deposes to his review of the FMZ100 

datasets which shows amendments to the Zoning Scheme which removed parts of SPZs that 

were protecting old-growth forest in the Wet Forest and Damp Forest EVCs.95 

59. Expert reports of Stephen Mueck:  The Plaintiff will rely upon the expert evidence of Mr 

Mueck, who has provided reports in the proceeding dated 18 October 2018 (First Mueck 

Report), 2 November 2018 (Second Mueck Report), and 22 November 2018 (Mueck Reply 

Report).  The Plaintiff will also rely upon the Supplementary Report to the First Mueck Report, 

which is a letter of Sally Mitchell (a senior GIS operator) dated 13 November 2018 explaining 

her contribution to the First Mueck Report of mapping, aerial photograph interpretation and 

area statements. 

60. Broadly described, Mr Mueck’s evidence concerns the following matters: the characteristics of 

old-growth forest in the Wet Forest and Damp Forest EVCs in Victoria, and its distribution; 

threats to such old-growth forest and the impact of logging; whether further logging will pose 

a threat of serious or irreversible damage to the environment; the presence of old-growth forest 

                                                      
 
90  Lincoln Affidavit at [26]-[37]. 
91  Second Lincoln Affidavit at [5]-[17]. 
92  Second Lincoln Affidavit at [18]. 
93  Second Lincoln Affidavit at [19]-[22]. 
94  Second Lincoln Affidavit at [23]-[24]. 
95  Second Lincoln Affidavit at [25]-[40]. 
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in coupes the subject of the proceeding; and responses to various matters arising from the 

following statements – the Miezis Statement, the Statement of James Gunn (filed by 

VicForests), the Statement of James Alan Todd dated 15 November 2018 and filed by the 

Secretary, and the Amended Statement of James Gunn dated 16 November 2018. 

61. The Plaintiff proposes to call the following persons to give evidence in the proceeding: Mr 

Lincoln; Mr Mueck; and Ms Mitchell. 

62. Documents discovered by the Defendants:  The Plaintiff will also tender a bundle of relevant 

discovered documents, including documents concerning old growth forest in coupes subject of 

the proceeding, and background to the review of the FMZ Scheme for the East Gippsland FMA 

which took place in about 2010.  The review process led to the 2011 FMZ Scheme 

amendment.96  The 2011 amendment is relevant because it forms part of the Plaintiff’s 

allegation that the Secretary has omitted to maintain the FMZ Scheme in a manner that 

identifies forest management zones which provide the minimum levels of protection specified 

in the 60% standard.  

 

PETER R D GRAY 

KATHLEEN FOLEY 

ROWAN MINSON  

26 November 2018 

                                                      
 
96  Miezis Statement at [137]-[139]. 
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ATTACHMENT A TO PLAINTIFF’S OUTLINE OF OPENING SUBMISSIONS 

Current status of each coupe identified in the Amended Statement of Claim 

Coupe  Current status Pleading 

842-515-0026 
(Coupe 26,  Greens 
Road) 

Approximately half is located within 
SPZ; falls within ‘Kuark protection 
area’ in which the Second Defendant 
pleads all modelled old growth forest 
will be subject of field verification and 
any old growth forest identified will not 
be harvested (Plaintiff denies this 
allegation) 

ASoC [25-33] 
 
Second Defendant’s 
Defence  [26E(a)], [26F]  
 
Reply to Second 
Defendant’s Defence [8] 
 

Kuark  
830-509-0004  
(Kitz Lane) 

Wholly in SPZ 

ASoC [34(a)] 
 
Second Defendant’s 
Defence [26C(c)] 
 
Reply to Second 
Defendant’s Defence [7(a)] 

Kuark  
830-509-0006 
(Goodo) 

Mostly in SPZ; falls within ‘Kuark 
protection area’ in which the Second 
Defendant pleads all modelled old 
growth forest will be subject of field 
verification and any old growth forest 
identified will not be harvested 
(Plaintiff denies this allegation) 

ASoC [34(b)] 
 
Second Defendant’s 
Defence [26C(d)], [26F] 
 
Reply to Second 
Defendant’s Defence [7(b)] 

Kuark  
830-509-0011  
(Solid) 

Mostly in SPZ; falls within ‘Kuark 
protection area’ in which the Second 
Defendant pleads all modelled old 
growth forest will be subject of field 
verification and any old growth forest 
identified will not be harvested 
(Plaintiff denies this allegation) 

ASoC [34(c)] 
 
Second Defendant’s 
Defence [26C(e)], [26F] 
NB: The Plaintiff 
understands the reference to 
coupe 830-506-0011 at 
[26C(e)] of the Second 
Defendant’s Defence to be a 
typographical error intended 
to refer to pleaded coupe 
830-509-0011  
 
Reply to Second 
Defendant’s Defence [7(b)] 

Kuark  
830-510-0006 
(Crown Princess) 

Mostly in SPZ; falls within ‘Kuark 
protection area’ in which the Second 
Defendant pleads all modelled old 
growth forest will be subject of field 
verification and any old growth forest 
identified will not be harvested 
(Plaintiff denies this allegation) 

ASoC [34(d)] 
 
Second Defendant’s 
Defence [26C(f)], [26F] 
 
Reply to Second 
Defendant’s Defence [7(b)] 

Errinundra  
838-505-0011 Wholly in issue ASoC [34(e)] 
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Coupe  Current status Pleading 

Errinundra  
838-505-0016 Wholly in issue ASoC [34(f)] 

Ferntree  
841-504-0003 Wholly in issue ASoC [34(g)] 

Ferntree  
841-504-0022 Wholly in issue ASoC [34(h)] 

Ferntree  
841-504-0023 Wholly in issue ASoC [34(i)] 

Ferntree  
841-504-0024 Wholly in issue ASoC [34(j)] 

Big River  
841-506-0013  
(Mach 5) 

Mostly in SPZ; falls within ‘Kuark 
protection area’ in which the Second 
Defendant pleads all modelled old 
growth forest will be subject of field 
verification and any old growth forest 
identified will not be harvested 
(Plaintiff denies this allegation) 

ASoC [34(k)] 
 
Second Defendant’s 
Defence [26C(h)], [26F] 
 
Reply to Second 
Defendant’s Defence [7(b)] 

Big River  
841-506-0014 
(Cupid) 

Wholly in SPZ 

ASoC [34(l)] 
 
Second Defendant’s 
Defence [26C(j)], [26F] 
 
Reply to Second 
Defendant’s Defence [7(a)] 
 

Greens Road  
842-515-0024 
(Emerald Princess) 

Wholly in SPZ 

ASoC [34(m)] 
 
Second Defendant’s 
Defence [26C(g)], [26F] 
 
Reply to Second 
Defendant’s Defence [7(a)] 

Greens Road  
842-515-0025 
(Topaz Water) 

Wholly in SPZ 

ASoC [34(n)] 
 
Second Defendant’s 
Defence [26C(i)], [26F] 
 
Reply to Second 
Defendant’s Defence [7(a)] 

Little Ada  
843-507-0007 Wholly in issue ASoC [34(o)] 

Far East  
848-506-0006 Wholly in issue ASoC [34(p)] 

Wallagaraugh 
849-502-0015 Wholly in issue ASoC [34(q)] 

Wallagaraugh  
849-502-0019 Wholly in issue ASoC [34(r)] 
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Coupe  Current status Pleading 

Wallagaraugh  
849-502-0021 Wholly in issue ASoC [34(s)] 

Pyramid  
870-504-0007 Wholly in issue ASoC [34(t)] 

Pyramid  
870-504-0013 Wholly in issue ASoC [34(u)] 

Pyramid  
870-504-0022 Wholly in issue ASoC [34(v)] 

Hensleigh  
885-503-0013 Wholly in issue ASoC [34(w)] 

Hensleigh  
885-506-0009 Wholly in issue ASoC [34(x)] 

Yalmy  
891-513-0009 Wholly in issue ASoC [34(y)] 

Yalmy  
891-514-0009 Wholly in issue ASoC [34(z)] 

Yalmy  
891-514-0011 Wholly in issue ASoC [34(aa)] 

Goonmirk  
892-509-0005 Wholly in issue ASoC [34(bb)] 

Cottonwood  
895-510-0009 
(Jayco) 

The Second Defendant pleads this 
coupe is contained within a retained 
habitat for spotted-tail quoll and will not 
be the subject of any timber harvesting 
operations (Plaintiff does not admit this 
allegation) 

ASoC [34(cc)] 
 
Second Defendant’s 
Defence [26E(b)] 
 
Reply to Second 
Defendant’s Defence [9] 

Cottonwood  
895-510-0012 
(winnebago) 

The Second Defendant pleads this 
coupe is contained within a retained 
habitat for spotted-tail quoll and will not 
be the subject of any timber harvesting 
operations (Plaintiff does not admit this 
allegation) 

ASoC [34(dd)] 
 
Second Defendant’s 
Defence [26E(b)] 
 
Reply to Second 
Defendant’s Defence [9] 

Cottonwood  
895-511-0010 
(Cotton) 

The Second Defendant pleads this 
coupe is contained within a retained 
habitat for spotted-tail quoll and will not 
be the subject of any timber harvesting 
operations (Plaintiff does not admit this 
allegation) 

ASoC [34(ee)] 
 
Second Defendant’s 
Defence [26E(b)] 
 
Reply to Second 
Defendant’s Defence [9] 

Cottonwood  
895-511-0011  
(Lace) 

The Second Defendant pleads this 
coupe is contained within a retained 
habitat for spotted-tail quoll and will not 
be the subject of any timber harvesting 
operations (Plaintiff does not admit this 
allegation) 

ASoC [34(ff)] 
 
Second Defendant’s 
Defence [26E(b)] 
 
Reply to Second 
Defendant’s Defence [9] 
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Coupe  Current status Pleading 

Cottonwood  
895-511-0012 
(Velcro) 

The Second Defendant pleads this 
coupe is contained within a retained 
habitat for spotted-tail quoll and will not 
be the subject of any timber harvesting 
operations (Plaintiff does not admit this 
allegation) 

ASoC [34(gg)] 
 
Second Defendant’s 
Defence [26E(b)] 
 
Reply to Second 
Defendant’s Defence [9] 

 


